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IN    THE 


APPELLATE    COURT    OF    ILLINOIS 


FIFTH    DISTRICT. 


ALEX  RUSICK, 


vs. 


) 

Plaintiff-Appellant ,     ) 

) 


GUYLA  STUART, 


) 

Defendant-Appellee.  ) 


Appeal  from  the 
Circuit  Court  of 
Madison  County. 


Hon.  James  O,  Monroe,  Jr., 
Trial  Judge, 


r 


REYNOLDS,    J. 


This    is    a    suit    for   damages    growing    out    of   a 
collision   between   the    automobile    of   the    defendant   Guyla 
Stuart   and    the    automobile    of  Alex    Rusick,    the    plaintiff. 
The    collision   was    what   is    called    a    "rear-end    collision" 
with   the    automobile    of  the    defendant    striking   the    rear    of 
the    automobile    of   the    plaintiff.      Defendant   admitted    lia- 
bility,   and    the    only    issue    presented    to   the    jury   was    the 
amount    of  damages.      The    jury   assessed    plaintiff's    damages 
at    $500.00.      In   plaintiff's    post   trial    motion   and    in   this 
appeal,    plaintiff  contends    that    prejudicial    misconduct    on 
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the    part    of   the    defendant's    attorney   and    the    trial    judge    re- 
sulted   in   a    jury   verdict    of   inadequate    damages. 

In   plaintiff's   brief,    the    portion   of  the    argument 
of  defendant's   attorney  complained    of   is    set    out   In   detail 
as   follows:- 

"Mr.  Boman:    And  that  is,  you  can  approach  the  thing  about  the 
same  way  as  when  you  pick  up  the  newspaper  and  you  see  about 
a  two  or  three-line  story,  and  that  is  what  type  of  a  case  this  is. 
That  somebody,  Mrs.  Stuart  in  this  case,  had  a  minor  accident  on 
the  Junior  High  School  grounds  with  a  man  named  Rusick.    And 
that  is  all  in  the  world  attention  the  newspaper  would  give  it,  and 
here  we  are  for  a  day  and  a  third  or  so  on  it. 

And  you  are  not  required  to  think  because  it' s  here ,  it' s 
any  different  than  if  you  had  heard  it  from  one  of  your  friends  over 
the  telephone  who  may  have  known  one  of  two  parties  or  heard 
about  it  by  reading  the  newspaper.    It's  a  minor,  small  case  being 
built  up. 

Mr.  Moran:    Now,  your  Honor,  I  am  going  to  object  to 
it. 

Mr.    Boman:    I  wish  I  wouldn't  be  interrupted, 
Mr.  Moran:    I  wish  you  would  admonish  counsel  that  I 
have  a  perfect  right  to  make  objections.    This  is  a  rule  of  court. 
And  I  should  not  be  criticized  \/hen  I  do  it.    Now  he  said  this  was 
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a  built-up  case.    And  he  is  comparing  it  to  newspaper  columns, 
and  I  object  to  it. 

The  Court:    Objection  is  overruled.    Proceed. 

Mr,  Boman:    I  may  say  we  have  to  get  used  to  this  thing,  because 
every  time  I  have  argued  a  case  with  Mr,  Moran  he  did  the  same 
thing. 

Mr.  Moran:    I  object  to  that,  your  Honor, 
The  Court:    Objection  is  overruled. 
Mr,  Moran:    He  is  calling  other  cases  not  in  evidence. 
The  Court:    Let's  allude  to  this  case  only, 

Mr.  Boman:    See  if  I  am  not  right.    Now  we  will  try  to  get  back 
on  the  thought  that  Mr,  Moran  would  have  us  interrupt.    Any 
objection? 

Mr.  Moran:    I  quit  objecting,  Howard,    It  doesn't  do  me  any  good. 
Mr,  Boman:    I  appreciate  that  for  once.    This  is  a  minor  case  in 
which  a  big  dollar  sign  is  put  on  it.     Now  let's  just  look  at  the 
case.    There  isn't  any  screening  process  as  there  is  in  a  criminal 
case  where  somebody  looks  over  cases  and  decides  whether  they 
have  merit  or  don't  have    merit  before  they  get  up  here  in  the  Cir- 
cuit Court  in  the  civil  side ,    Now  we  all  know  in  the  criminal 
side  ail  cases  that  you  might  be  called  up  to  try  as  jurors  would 
have  to  go  through  a  grand  jury,  and  a  grand  jury  would  see  if 
there  is  any  substance  to  the  case. 


-    3    - 


I 


64-8 


Mr.  Moran:    Do  I  have  to  object  to  a  referral  to  a  grand 
jury  raport? 

Mr,  Boman:    I  am  going  on  any  way.    If  he  wants  to 
talk  behind  me  you  can  listen  to  me  or  listen  to  him.    I  don't 
care.    He  has  his  time  later  on.    All  these  things  have  a  purpose, 
I  may  say.    This  isn't  the  first  time. 

But  let  me  continue,  if  I  can,  in  good  temper.    That 
there  isn't  anybody  who  has  screened  this  case  and  says  there 
is  substance  or  no  substance.    All  it  takes  in  the  world  to  file 
a  case  like  this  or  any  others  is  to  pay  the  filing  fee  of  twenty- 
five  dollars .    That  is  all  in  the  world  it  is ,     A  paper  is  filed; 
it  is  not  even  under  oath.    A  summons  is  issued  by  the  Sheriff 
to  go  out.    They  serve  this  lady  and  we  are  in  here.    That  is  the 
next  step. 

This  is  the  first  time  that  we  have  to  say  it  is  over- 
blown or  some  other  feature  of  the  case. 

Now  the  Judge  sits  up  here,  but  he  doesn't  rule  on 
questions  of  fact.    That  is,  no  matter  what  he  thinks,  and  he 
will  tell  you  this,  in  an  instruction,  I  feel  sure.     That  if  Mr. 
Rusick  is  testifying  about  after  his  golf  game  his  neck  hurt, 
and  that  came  from  the  automobile  accident,  and  that  is  what 
he  claims,  the  Judge  doesn't  intervene  and  say,  now,  now,  Mr. 
Rusick,  that  is  going  pretty  far  afield.    He  does  not  and  he  may 
not.    That  is  a  question  of  fact  for  the  jury,  and  it's  up  to  the 
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jury  to  decide  whether  a  tale  like  that  should  be  rejected. 

Even  if  there  is  perjury,  even  if  there  is  lying,  which 

is  not  in  this  case,  the  Judge  would  not  intervene  at  that  point. 

Measures  would  be  taken  other  places.    But  I  am  talking  about 

exaggerations  in  this  case.    And  I  am  saying  that  you  are  getting 

this  case  fresh  and  cold.    It  hasn't  been  worked  over  before  and 

found  to  have  some  merit." 
Also    ,     plaintiff   contends    that   during   the    trial,    while    coun- 
sel   for   the    defendant   was    cross-examining    one    Dr.    Theis, 
he    asked    to   look   at  the    doctor's    notes.      While    they   were 
going    over   the    doctor's    notes    in   front    of  the    jury,    counsel 
for   plaintiff  attempted   to   look   at   the    notes    at   the    same   time. 
Whereupon   counsel    for   defendant    objected    and    the    Court 
said:      "Sit   down   there    unless    it's    necessary." 

The    purpose    of   a    summation     or   argument    of   coun- 
sel   is    to   assist   the    jury   to   arrive,    fairly   and    impartially, 
at   the    facts    submitted    to   them    for   decision,    and      the    widest 
or   greatest    latitude    consistent   with   precedents,    and    reason- 
able   interpretation   thereof,    and    consistent   with   decorum    and 
a    reasonable    ambition   to    succeed    by   honorable    means  should 
be    given   counsel    in   his    closing    arguments.      However,    con- 
trol  and    regulation    of   such   arguments    rests    in   the    sound    dis- 
cretion   of  the    trial   court.      Counsel    should    lefrain    from    in- 
dulging   in   invective,    epithets,    and    abusive    or   vituperative 
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language,    or   from    making    statements    or   reflections    which 
have    no   place    in    argument   but    are    only   calculated    to   pre- 
judice   the    jury,    such   as    abusive    remarks    or   comments    con- 
cerning   opposing    counsel.      111.    Law    and    Practice,    Vol.    34, 
pp  ,    526 ,    52  7 , 

In    the    case    of   Levinson   v.    Fidelity   and    Casualty 
Co.,   348    111.    495,    a    number    of    questions    were    asked    that 
had    no    bearing    on   the    issues    and    could    only   be    calculated 
to    prejudice    the    defendant    in   the    eyes    of  the    jury.      The 
court    held    these    questions    to   be    highly    prejudicial.      In   the 
same    case,    it   was    also   complained    that   counsel    indulged    in 
inflammatory   remarks    and    criticism    of    opposing    counsel. 
The    rsmarks    do   not   appear   in    the    opinion,    but   the    court    held 
that    counsel    has    no   right,    either   by   direct    charge    or    insinua- 
tion,   to   attempt   to   prejudice    a    jury   against    opposing    counsel, 

In   the    case    of   Vujovich    v.    Chicago   Transit   Authority,     6 
111.    App  .    2d     115,    counsel    for  the    plaintiff   made    several    un- 
provoked   and    prejudicial    statements    to   and    about   the    counsel 
for  defendant,    such   as:- 

"You   think   you   got   a    monopoly    on    intelligence. 
He    not    only    makes    an    objection,    but   he    makes    a   mis- 
statement   of   fact   every   time    he    makes    an    objection. 
That    is    very   unfair,    you    see,    how    he    makes    it   difficult. 
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he    puts    a    knife    in   your   back. 

Judge,    I    never   heard    such   an    asinine    objection," 
and    others    of   like    tenor.      The    court    in   that    case    held    such 
conduct    highly    prejudicial    and    reversed    the    judgment    and    re- 
manded   for   new   trial.      In   reversing    and    remanding,    the    court 
ob  s e rved : 

"We    recognize    the    rule    stated    by   this    court    in    Reinmueller 
V.    Chicago    Motor    Coach    Co.,    341    111.    App.    178,    which 
followed    the    statement    in   Walsh    v.    Chicago    Rys.    Co., 
303    111  .    339: 

"'This    Court    has    said    more    than    once,    that    in    argu- 
ing   cases    to   the    Jury   attorneys    must   be    allowed   to   make 
reasonable    comments    upon   the    evidence.      The    interest 
of   public    justice    requires    that    counsel    should    not   be    sub- 
jected   to    unreasonable    restrictions    in   this    regard 

and    added: 

"If  the    rule    with   reference    to    improper   inferences    were 
applied    as    strictly   as    counsel    for   defendants    urge,    it 
would    have    a    tendency   to   deprive    litigants    of  the    right 
of   having    their   cases    argued,    for   the    prudent    attorney 
would    in    such    case    forego   argument    rather   than    risk    re- 
versible   error . " 
And    the    court    in   the    Vu  j  ovic  h   case    continuing,    said: 

"It   will    be    observed    that    the    rule    stated    by   the    Supreme 
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Court,    above    quoted,    limits    such    right   to    "'reasonable 
comments.'"      When,    however,    the    comments    are    unrea- 
sonable   and    highly   prejudicial    in    character,    the    rule 
stated    does    not    apply.      We    feel    that    the    constitutional 
right    of   trial    by    jury    is    not   a    license    to   counsel    to    in- 
dulge   in    abusive    and    prejudicial    conduct   to   gain    a    ver- 
dict,    nor   does    it   grant   any   privilege    to   embarrass,    be*- 
little,    and    abuse    an    ad^^ersary   before    a    jury   to    such   an 
extent    that    the    hope    of   the    adversary   to    obtain   respect- 
ful  consideration    at    the    hands    of   the    jury    is    destroyed 
or    seriously   jeopardized. 

Gordon    v.    Checker   Taxi    Co.,    334    111.    App.    3  13; 
Wellner   v.    New   York    Life    Ins.    Co.,    331    111.    App.    360; 
Miller   v.    Chicago   Transit   Authority,    3    111.    App.    2d    223; 
and    Keehn   v.    Braubach  ,    307    111.    App.    339,    are    cases 
which   furnish   ample    admonition   to   counsel    that    a    verdict 
so    obtained    will    not    be    permitted    to    stand." 
The    case    of    Brant    v.    Wabash    R.    Co.,    31    111.    App.    2d    337, 
-is    another   case    where    counsel    indulged    in    remarks    the    review- 
ing   court   regarded    as    such    potentially   as    to   have    improperly 
^influenced    the    jury   in    the    assessment    of   damages.      The    review- 
ing   court   in   that    case    said    that   while    it   was    reluctant   to   reverse 
on   the    basis    of   argument    of   counsel,    and    while    conscious    of   the 
fact   that   the    greatest    latitude    should    be    permitted    to   an   attorney 
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'     in   closing    argument,    within    the    discretion    of   the    trial    court, 
I     that   it   was    apparent    that    in    that    case    the    argument   went   beyond 
the    latitude    which    should    normally   be    given    to   counsel. 

In    the    case    of  Walsh    v.    Chicago    Rvs.    Co.  ,      303    111. 
'     339,    counsel    on   both    sides    commented    unf  la  tte  ri  ng  ly    about 
medical    witnesses    in    the    case,    and    the    court    held    that    coun- 
sel   is    allowed    to    make    reasonable    comments    on   the    evidence 
and    that    the    interest    of   public    justice    requires    that    counsel 
should    not    be    subjected    to   unreasonable    restrictions    in    this 
regard . 

In    considering    the    remarks    complained    of   in   this    appeal, 
it   must   be    remembered    that   while    courts    may   lay   down    rules 
and    standards    for  a    certain   class    of   cases,    each   case    must 
rest   upon    its    own    particular    set    of   facts.      It    is    undoubtedly 
the    law   that    counsel   may   not   harass,    abuse,    belittle,    or   ridi- 
cule   opposing    counsel    to   the    extent   that    a    prejudice    against 
the    cause    of    opposing    counsel    may   be    created    in    the    minds    of 

the    members    of   the    jury.      Counsel    may    not    indulge    in    personal 

■ 

abuse    of   opposing    counsel,    nor   make    inflammatory    remarks    cal- 
culated   to   arouse    passion   and    prejudice    of   the    jury    so    as    to 
bring    about    a    verdict    for   his    client.      In    considering    the    re- 
m   marks    and    language    of   defendant's    counsel    in    this    cause, 
this    court    is    also   mindful    of   the    rule    that   the    control    and 
regulation    of   arguments    of   counsel    to   the    jury   rests    in   the 
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sound    discretion    of   the    trial    court,    and    this    discretion    should 
not    be    overruled    unless    clearly   wrong. 

In    reading    the    portion    of   the    record    which    is    complained 
of   by   plaintiff,    we    find    no   epithets,    invective,    abusive    lan- 
guage,   or   vituperative    language    on   the    part    of   counsel    for   the 
defendant,    directed    at    either   the    plaintiff   or   plaintiff's    coun- 
sel.      Plaintiff's    counsel    complains    that    he    was    criticised    by 
defendant's    counsel,    when   defendant's    counsel    said,    upon 
objection   to   argument    of  defendant's    counsel,    "I    wish   I 
wouldn't   be    interupted."      At   another   time,    he    said    "I    may    say 
we    have    to   get    used    to   this    thing,    because    every   time    I    have 
argued    a    case   with    Mr.    Moran    he    did   the    same   thing."      While 
reference    to    other   cases    in   which   he    and    Mr.    Moran   were    in- 
volved,   was    probably   improper,    it    is    not    such    a    remark   that 
Mr.    Moran    could    properly   and    justifiably   contend    that    he    was 
belittled,    ridiculed    or   abused,    or   that   the    remark   tended    to 
prejudice    the    jury    against    his    client. 

A   careful    review   of   all    the    remarks    complained    of,    the 
objections,    and    the    rulings    of   the    trial    court    fail    to    show   any 
such    remarks,    conduct,    or   rulings    that    would    constitute    re- 
versible   error.       Undoubtedly,    in   the    heat    of   the    controversy 
counsel    make    intemperate    and    sometimes    ill-advised    remarks. 
No   trial    is    completely   free    of   error.      Despite    the    sincere 
efforts    of   counsel   and   the    court,    error   does    occur.      The 
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questions    before    a    reviewing    court    is    not   whether    such   error 
occurred,    but   whether    such   error   is    of  a    character   to   warrant 
the    reviewing    court    to   reverse.      In    this    regard,    the    rulings 
of   the    trial    court    must    be    given   considerable    weight.      The 
trial   court    is    there    and    hears    the    remarks    of   counsel.      He    is 
in   a    far   better   position    than   the    reviewing    court   to   judge    the 
effect    of   such   remarks    or   argument    upon   the    jury.      As    con- 
tended  by   defendant   herein,    the    printed    record    does    not   com- 
pletely   portray   the    circumstances    of   a    remark.      It    may   be    made 
with   a    straight    face,    or    it    may   be    made    with   a    smile.      It    may 
be    said   with   emphasis,    or   it    may   be    said    in    a    matter   of   fact 
tone.      The    tone    of   voice    may   be    important.      All    these    matters 
are    directly   within    the    knowledge    of   the    trial    court,    because 
he    sees    and    hears    them.      In   this    case,    the    trial    court    did    not 
regard    the    remarks    as    intemperate,    abusive,    or   otherwise    and 
overruled    plaintiff's    objections.      We    cannot    say   his    rulings 
were    in   error . 

As    to   the    incident   when   the    court    told    plaintiff's    counsel 
to    sit   down,    we    see    no   error   there,      Mr.    Boman   co.ti plained    of 
Mr.    Moran    looking    over    his    shoulder.      The    court   told    Mr.    Moran 
to    sit   down    unless    it   was    necessary,    whereupon,    Mr.    Moran 
stated    he    wanted    to    see    if   Mr.    Boman   was    reading    the    doctor's 
notes    right.      The    court   told    Mr.    Moran    he    could    not    look    over 
Mr,    Boman's    shoulder   when    Mr,    Boman   was    examining   the    wit- 
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ne  s  s  . 

As    to   the    damages    awarded,    the    jury   determined    that 
question,    which    determination   this    court    has    no   right   to 
overrule    unless    clearly    and    palpably    in    error.      The    question 
of   liability   was    conceded    and    the    question    of   damages    the    only 
issue.       The    jury    evidently   believed    that   the    plaintiff    suffered 
an    injury,    but   that   the    injury   was    slight   and    awarded    nominal 
damages.      This    court    is    no*    in    the    position    to    say   that    the 
amount   awarded    was    in   error. 

For   the    reasons    stated,    the    judgment   will    be    affirmed. 

Affirmed  . 

WRIGHT,     J.      Concurs. 

"DOVE,     P.    J.,       An   examination    of   the    record    convinces    me 

that   because    of    improper    argument    and    con- 
duct   of   counsel    for   defendant,    the    judgment 
appealed    from    should    not   be    permitted    to 
stand  .  " 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT. 


JUNE  STEELE  and  R.  G.  STEELE, 
PlaTnt I f fs-Appe! lanfs, 

VSo 

MAX  BENNETT; 

Def endant-Appel lee 


Appeal  from  the 
CIrcuTt  Court  of 
Frank  I  In  Count/o 


Hon,  WII I  lam  6,  Eovaldl 
Tra I  I  Judge 


REYNOLDS,  J. 

This  action  arose  out  of  a  collision  of  the  automobile 
of  the  plaintiff  R.  6.  Steele,  driven  by  plaintiff  June  Steele, 
with  an  automobile  driven  by  Max  Bennett,  the  defendant.  The 
collision  occurred  at  the  Intersection  of  Elm  and  Ida  Streets 
In  the  City  of  West  Frankfort,  Illinois,  at  about  5jOO  o'clock 
p.  m,  November  19*  I960*   June  Steele  was  traveling  west  on 
Elm  Street,  and  Bennett  was  traveling  north  on  Ida  Street.  The 
collision  took  place  near  the  middle  of  the  Intersection,  and 
when  the  two  automobiles  stopped,  both  were  near  the  northwest 
curb.  The  plaintiff  June  Steele  sued  for  personal  Injuries, 
and  R,  G.  Steele  sued  for  damages  to  his  automobile.  The  cause 
was  tried  before  a  Jury  and  the  jury  returned  a  verdict  In 
favor  of  the  defendant  and  against  both  plaintiffs.   Plaintiffs 
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filed  post-trial  motfon  which  was  denied,  and  both  plaintiffs 
appeal  to  this  court.   No  questions  are  raised  on  the  pleadings. 

The  collision  occurred  at  a  time  of  the  day  when  both  auto- 
mobiles had  their  lights  on.  The  Intersec'"  Ion  was  an  open  Inter* 
section  wifhout  stop  signs.   Elm  Street,  a  brick  paved  street, 
runs  east  and  west  and  Ida  Street,  an  oil  surfaced  street,  runs 
north  and  couth.   As  the  two  cars  approached  the  Intersection, 
the  Stee'.G  nutomoblle  was  to  the  right  of  the  Bennett  auto- 
mobile-,  Mrs,  Steele  testified  she  had  stopped  for  a  hole  In 
fhe  &v<-GGt  some  four  car  lengths  from  Ida  Street,  and  had  put 
h'>r    7or  !n  second  gear  and  was  doing  about  20  miles  per  hour 
v/hef.  ah?  stiv/  'hs   Bennett  car  approaching  at  a  high  rate  of 
?peed  *rorri  rhe  leftc   She  testified  she  stopped  and  the  Bennett 
ciii  y'rujk  aqf    left  front  fender  and  swung  her  car  around  Into 
the  s  'J3  of  the  Bennett  car,  A  police  officer  testified  that 
he  round  skid  marks  and  that  It  appeared  to  him  that  the  Steele 
car  ;iad  been  spun  completely  around;  that  the  Steele  car 
looked  33  though  Iv  had  been  "hooked  Into,"  A  witness,  Roy     . 
Burbanky  who  lived  at  the  northwest  corner  of  the  Intersection 
tesvlt^od  he  saw  the  two  cars  before  the  colllslono  That 
Bennett  was  driving  about  four  times  as  fast  as  Mrs,  Steele, 
That  he  looked  away  Just  at  the  moment  of  Impact  because  he 
knew  ihere  was  going  to  be  a  collision.  That  he  did  not  see 
the  Bennett  car  slacken  speed  at  any  time  before  the  collision. 
He  would  nor  estimate  the  speed  of  the  Bennett  car  or  whether 
It  was  over  the  speed  limit, 

Bennevt  at  the  time  was  a  paratrooper  stationed  at  Fort 
Campbell,  Kentucky,  He  was  on  week-end  leave  enroute  to  his 
home  and  had  with  him  another  paratrooper.  Sergeant  Henry 
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Calhourio  The  Denn*^;-  car  had  entered  Ida  Sl-i-eet  some  3OO  feet 
to  the  south  of  the  fntersectfon  and  had  traveled  thts  5OO 
feet  north  to  the  Intersection  where  the  co'ifstnn  occurred, 
Bennett  estimated  the  speed  of  his  automobile  at  25  miles  per 
hour  as  he  approached  the  Intersection  and  testified  he  slowed 
to  about  15  miles  per  hour  as  he  entered  the  Intersection, 
Calhoun  astlmated  the  speed  at  ;0  miles  per  hour,  that  there 
wei-fi  rars  p?rked  on  the  right  and  that  Bennett  slowed  his 
ca!"  i>^   he  anprocched  the  Intersect?ono   Both  Bennett  and 
Calh&y  ^-Ratified  they  did  not  see  the  Steele  automobile  until 
It  <;tr'!r;''  '"he  side  of  the  Bennett  automobltee  The  left  front 
f^aii-Dj  O'-  ^'^t- -  Sveeie  automobile  and  the  rlgSit  front  side  of 
rh«;  Ronner"^'  automobile  was  damagedo 

i''"-  tiOpoal  ra'sss  questicns  on  the  admission  of  svfdence, 
r-ijl?  .:•   ■'"'  the  court  on  the  questioning  of  jurors,  the  giving 
of  D«',  ericic.r;''^-  Instruction  Noe  6  aj  to  rlght-of-wayj  and  m?s- 
o^^n'ji'ct  on  ••'he  part  of  defendant  counselo 

Piafntlff  contends  vhut  the  '■■r\^\    court  erred  In  denying 
pi  3?nv  "rvs''  motlcfi  rhav  the  court  fnqulr-j.n  or  penr,It  p !  a*  nv  f^vs* 
coupsg:  ■'■■0  1nquir-3  uf  the  jury  r.s  tc  the  Interests  of  the 
jurirs  ?n  Country  Mutual  Insuranco  Company,  The  motion  was 
suppcrted  by  affidavit  by  both  plaintiffs  that  the  Coi:ntry 
Mutual  Insurance  Company  was  the  Insurance  carrier  of  Bennett; 
that  the  jury  would  come  from  varTous  parts  of  Franklin  County, 
which  ^s  rui"-£i!  und  farmlriji  nroa,  sn'J  vhs!"  It  was  anticipated 
tha*-  man*-  of  the  Jurcrs  would  be  Interested,  financially  or 
otherw's'),  ^n  the  country  Mutual  !nsuraiice  Company,  for   the 
reason  that  many  farms  are  Insured  with  said  Insurance  company« 
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Our  courts  are  nof  In  accord  on  this  mattero   In  Mtthen  v^ 
Jeffery.  259  INo  572,  Kavanaugh  v.  Parrel". 579  lllo  275,  and 
Ed/.'ards  Vo  HIl  I -""i'lomes  LTme  Co«i,578  IIIo  l80,  the  questioning 
of  jurors  as  'fo    ihelr  Interest  In  an  Insurai.ce  company  was 
held  Improper o   in  Iroquois  Furnace  Co.  v.  McCrea.  I9I  [II, 
5^4^;  3irilthers  v.  HeniMgusz.  568  ill,  588,  Wheeler  v.  Rudek,  597 

I  n  J  ^1587  3Pd  Sevferllch  Vo  Maxwell,  28  III.  App,  2d  I469,  our 
couris  ht-ve  PS  Id  where  the  right  to  examine  as  to  Interest  In 
Insurf-iuce  coinpari'es  Is  asked  for  or  exercised  In  good  faith  by 
clthf:  .'sr- /  It  ?s  permlssabiso   In  the  reasoning  of  all  the 
caoe-   -  -'2  the  courts  endeavor  to  protscv  the  right  of  the 

I I  v  .■a...;vr  \  0   have  a  fair  and  unbiased  Jury,  sr  the  seme  time 
thiv  -o.-k  ••  ■;  pi-event  the  insurerice  Issue  to  be  put  In  the  cause, 
eitha'  ,;rivit!.  ;he  guise  of  yeekjng  to  protect  a  client's  Interest, 
Of  ?r.;  L  ;v  !  ^na !  1  ye  The  thread  of  reasoning  In  all  the  cases 
per-^  i' \  ■  r.'j  rhe  questioning  of  jurors  on  the  Insurance  matter 
i-.=  '■  \.  v'ood  ■'■■^ilth  of  the  person  seeking  to  so  questlono 

As.d  v;li!le  the  option  of  a  trial  Judge  In  permitting  or  re- 
fusfriy  ^uoii  questions  Is  subject  to  review.  In  the  great  majority 
of  su;h  cases,  the  discretion  of  the  trial  court  should  govern, 
in  3».  or  the  cases,  fh.  shov,;„g  for  the  right  to  ask  such  questions 

was  Insufficient.  Wheeler  v.  Rudek.  397  111,  I438,   In  that 
case  ar.  rffldavlt  was  made  stating  thct  the  affiant  had  "reason- 
ablo  grounds  for  believing"  thct  persons  Interested  In  the 
Tnsuiarice  compary  mfght  be  among  the  panel  called  Into  the  jury 
boxo  The  court  held  such  shewing  Insufficient.   In  this  case 
the  affidavit  stated  that  the  jury  would  come  from  rural  and 
farming  area  of  the  county  and  It  was  anticipated  that  many  of 
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the  Jurors  wf'Uld  be  interested  In  the  Country  Mutual  Insurance 
Company,,  ror  the  reascn  that  mm^y   farms  were  Insured  with  this 
conpany.  Using  'he  reasoning  of  the  Wheeler  Va  Rudek  case, 
this  Is  Insuf f Icrant .   In  thai  case  the  affiant  stated  he  had 
reasonable  grounds  tc  beltevso  Here  the  affiants  stated  It  was 
ant Icfnatedo   Neither  stated  facts  sufficient  to  conform  to  the   j 
requirement  ov  good  valth. 

Our  courts  In  permitting  the  questioning  of  Jurors  as  to 
their  interest  ^i  an  Insurance  company,  on  the  good  faith 
doctr'sir. ;  hiive  in   effect  rendered  vo?d  the  previous  theory 
thO''  i'h?  r:«:-!srl©n  of  whether  the  defendant  has  or  has  not  I  n- 
sur ''.ii'.'S,,  !  ::  ?!;":!  1  evant  o  The  case  of  Wheeler  v«  Rudek.  397 
!! '^  k^^'.    hr.:^   iwo  vigorous  dissents,  one  by  -Justice  Wilson  and 
^nt;  bv  'luc^^oo  Thompsono   in  the  dissent  of  Justice  Thompson, 
it  sej-   iio  stated  the  trend  of  Judicial  thinking  on  this  matter 
when  t'-'i   sa?ds 

'M  am  a!-Q  Inclined  to  believe  defendants  In  such  cases 
are  o/sr-sensi t 've  for  fear  a  breath  of  suspicion  may 
^nr?r  the  mlnd£  of  the  Jury  that  the  defendant  Is  Insured© 
[ri  th'S  day  and  age  H  Is  coinmon  knov/ledge  that  most.  If 
no-;  a!ip  automobile  owners  carry  insurance  and  In  l-he  trial 
of  cases  the  defense  Is  usually  conducted  by  the  Insurer," 
The  danger  presented  by  this  theory  Is  that  It  Is  founded 
on  c  m?s'-^ken  prrm?se„  riameiy,  '-hat  merit.  If  not  all  automobile 
owner.v  ^rarry  Insurapc3.   It  Is  probab",/  truo  that  the  Majority 
of  automcbrie  owner?;  carry  some  form  of  Insurance,  but  not  all. 
And  <-:oup!dc'  v/?th  the  known  vG/idency  o'  the  average  Juror  or 
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ctHren  to  regard  any  Insurance  company  as  a  moneyed  corpora- 
tion; the  Injection  of  Insurance  Into  any  case  "light  prove 
disastrous  to  that  Individual  who,  for  some  rearon,  was  not 
covered  by  Insurance,   Our  courts  should  be  cautious  In  per- 
mitting the  questtHntng  of  Jurors  as  to  their  Interer>t  In  or 
to  any  Insurance  company^   If  It  Is  based  upon  the  fact  that 
^ne  or  more  Insurance  companies  have  a  large  amount  of  policy 
holders  In  the  vicinity,  every  cause  would  be  subject  to  the 
ssiae  procedure.  The  plaintiff  could  make  a  motion  to  question 
the  j"'or3  as  to  any  Insurance  company,  stating  that  such 
com^orV;  'iSd  a  large  number  of  policy  holders  In  the  county  and 
Insv  hs  anvlr'ipated  that  some  of  the  policyholders  would  be  on 
'^hs  Jury  I'^jnel,   If  the  motion  was  granted  and  the  Jurors 
qu9:-5tlci'u  D,  unc'oubtedly  the  question  of  Insurance  of  the  de- 
feivJ  .!!(•  would  be  Intimated  t»  the  jury.  On  the  basis  of  the 
hcidfng  ?n  Wheeler  v.  Rudek.  597  III,  i|38,  and  for  the  further 
r^isson  tha'  we  are  not  Inclined  to  question  the  discretion  of 
the  trial  court,  this  court  must  hold  that  the  refusal  of  the 
tr'al  court  to  permit  plaintiffs  to  examine  the  Jursrs  as  to 
tholr  interest  In  Country  Mutual  Insurance  Company,  was  correct. 

As  to  the  contention  of  plaintiffs  that  a  juror  had 
stated  th^t  h«  could  not  hold  against  the  defendant,  after  he 
had  bren  accepted  by  the  plaintiffs,  and  that  said  juror 
siioii'd  have  been  excused,  there  Is  nothing  In  the  record  to 
pres'jrve  this  pclr,i-.  The  brief  of  the  plaintiffs  makes  certain 
allegations  as  to  this  juror,  and  the  brief  of  the  defendant 
dsnies  i.i'.ase  a  i  I  egat  I  onso   In  the  absence  if   a  record  showing 
the  questions  and  ans,vers,  there  Is  nothing  for  this  court 
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to  pess  upon.   The  case  of  D  Tl  le  v»  Eads.  21  111,  App,  2d  5OI, 
!s  In  poTnto  Tliere  a   challenge  for  cause  of  a  Juror  was 
askedf  arter  tho  Jury  had  been  sworn  to  try  the  Issues  of  the 
causGo  There,  oS  here,  counsel  disagreed,  and  there  was 
nothing  In  the  record  to  shew  the  questions  and  answers.  And 
the  oourt  thiare  held  that  the  reviewing  court  could  not  review 
the  action  of  the  trial  court  In  denying  the  challenge  for 
ca  ur?e  0      C  f  t '  n  g  Relsch  Vo  People  tor  Use  of  Stringer,  1 3C  ill, 
App.,  l6i|.o   [n  ;-he  case  of  Augustine  v,  Stotts,  hO  111,  App, 
2d  l|J-:c'  tJ'.e  court  held  that  In  ^he  absence  of  any  valid  record 
vha  -";'^'  raised  wos  not  properly  preserved  for  review, 

P!'3 :  n'"  t  f  f  s  complain  of  the  gWIng  of  Defendant's  Instruct" 
!'.r  H<^ r    f^r      An  examination  of  this  'nstructlcn  shows  that  It 
[£    "'ri-^Ci.'o  •  £-e  and  ob  Jeer  f  onab  I  e^  bur  we  do  not  believe  It  Is 
fiUc:  \  :.    5nstructIon,  when  consfdered  with  all  the  other  In- 
s'i  'ciMono  c'ven,  that  would  constitute  reversible  error, 
P'-. '"^t  !f  t?''  Insvructlon  No,  12,  iP.f  No,  60,0l  was  given  and 
correctly  stated  the  law  governing  the  right-of-way.  On  the 
wholGj,  we  believe  the  Jury  was  fully  and  competerit  1  y  Instructed 
as  ■■c  tlie  law  of  the  case.  At  Jts  best  oi"  worst.  Defendant's 
Instruction  No,  6  was  Innocuous, 

The  p'aln^-Iffs  contend  that  the  Best  Evidence  Rule  was 
vIoU?"pd  In  the  questioning  of  the  witness  Roy  Burbank  bs  to 
pr'or  statements  concerning  the  collision.  We  see  n«  merit 
In  th/s  conventlona  The  witness  testified  to  material  facts 
concerning  the  collision.  Whether  he  made  oral  or  written 
statements  concei-nlng  the  facts  In  question.  It  Is  proper  for 
the  defense  to  ask  him  on  cross  examination  If  he  made  con- 
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ti'aci!  ctory  slatemen's  prior  to  the  trial  »  Here,  no  att'=»mpt  was 
made  to  fntroduce  a  written  statement  of  the  witness,  but  he 
was  asked  If  he  made  certain  statements,  which  hp  denied.  There 
was  no  error  In  permitting  the  questions,  Forslund  v.  Chicago 
Transfv   Authority,  9  [lU  App,  2d  29O. 

The  final  point  raised  by  plaintiffs  on  appeal.  Is  that 
counssi  for  (J^fendanf    committed  error  In  final  argument.  The 
argument  complained  of  was  (!)  Plaintiffs  wanted  jury  to  take 
awa;/  from  this  boy  and  give  to  plaintiffs,  (2)  That  defendant 
was  o  -ri.-aiTooper,  e  member  of  the  Screaming  Eagles,  and  member 
cv  t;.'  ihilliary   Service,  and  (5)  That  If  defendant  was  a 
"Yarci  Bi  d'-  or  had  a  bad  reputation.  Plaintiffs'  counsel  v;ould 
h'  /i  chou'n  this. 

Couiitdi  may  not  make  Inflammatory  remarks  calculated  to 
■iroiu.L.    pas'slon  and  prejudice  of  the  Jury  so  as  to  bring  about 
a  'G/afrv-  for  nis  client.  The  purpose  of  a  summation  or  argu- 
rnerv  of  co"f^s,ei  Is  to  assist  the  Jury  to  arrive  fairly  and  Im- 
partJally  at  the  f£cts  submitted  to  them  for  decision,  and  the 
widest  or  greatest  iatltude  consistent  v/II-h  precedents,  and 
reasonable  Interpretation  theieof,  and  consistent  with  decorum 
and  a  reasonable  ambition  to  succeed  by  honorable  means  should 
bo  g?ven  counsel  In  his  closing  arguments.   III,  Law  and 
Practice,  Vol,  3ht    PP •  326,   In  the  case  of  Walsh  v«  Chicago 
Rys  Co^,  505  111,  359,  It  was  held  that  In  a'-guing  cases  to 
the  Jury  attorneys  must  be  allowed  to  make  reasonable  comments 
upon  the  evidence.  The  Interests  of  public  justice  requires 
that  counsel  should  not  be  subjected  to  unreasonable  restric- 
tions In  this  regard. 
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In  quQsHons  of  thts  character,  the  rulings  of  the  trial 
court  must  be  given  considerable  weight.  The  trfal  court  Is 
there  anc  hears  the  remarks  of  counsel »   He  Is  In  a  far  better 
position  than  ti.e  reviewing  court  to  judge  the  effect  af  such 
ramarks  or  arg  ument  upon  the  Jury.   In  this  case,  the  evidence 
showed  that  both  the  defendant  Bennett  and  his  companion  were 
paravroopers  stationed  it  Fort  Campbell,  Kentucky,   While  the 
name  of  their  outfit  Is  not  Important,  tt,e  Injection  of  the 
name  's  not  su'h  a  -metter  thet  would  tend  to  Influence  the 
Jury  i .:   arriving  at  a  verdlcr  In  the  cause.  Considering  the 

rem&-,\-^  comM^Ined  cf,  we  find  nothing  so  Inflammatory  or  pre- 

Judfciai  OS  to  warrant  this  court  In  reversal, 

Th^  fudgmsnt  for  the  defendant  and  against  the  plaintiffs 
Wi  1  1  be  arf frmed, 

Af f  Irmed, 


Wrignt,  Jo  ,  Concurs 
Dovej  Pa  J,  ,  Concurs 
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Defendants-Appellants . 
MR.  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  appeal  from  a  judgment  for  $10,000  entered  on 
a  verdict  in  favor  of  the  plaintiff  in  a  personal  injury  action 
growing  out  of  a  collision  between  two  automobiles  at  the  inter= 
section  of  111th  Street  and  Sawyer  Avenue  in  Chicago,   The 
principal  issue  involves  the  duty  of  a  motorist  approaching 
a  street  protected  by  stop  signs. 

The  accident  occurred  at  about  1:00  P.M.  on  July  21, 
1961.   Plaintiff,  a  man  68  or  69  years  old,  was  driving  a  car 
north  on  Sawyer  Avenue.   As  he  approached  111th  Street,  he 
stopped  at  the  stop  sign  protecting  the  intersection.   It  was 
raining  and  drizzling.   Eastbound  traffic  on  111th  Street,  a 
two  lane  street,  was  heavy.   A  short  block  east  of  Sawyer 
Avenue  there  is  a  stop  light  at  the  intersection  of  Kedzie 
Avenue  and  111th  Street.   When  that  light  is  against  the 
eastbound  traffic,  there  is  often  an  accumulation  of  cars  on 
111th  Street  backed  up  to  and  blocking  the  Sawyer  Avenue 
intersection.   That  was  the  situation  when  the  plaintiff 
stopped  at  the  stop  sign. 

After  he  had  waited  for  three  light  changes  of  the 
Kedzie  Avenue  light  without  moving,  the  driver  of  one  of  the 
eastbound  stopped  cars  backed  up,  and  plaintiff  who  had  drawn 
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up  to  the  curb  took  the  opportunity  and  pulled  through  the 
opening.   When  he  reached  a  point  where  he  could  see  the 
westbound  traffic,  he  looked  in  that  direction.   He  says  he 
looked  over  the  tops  of  the  eastbound  cars  and  could  see  no 
tops  of  cars  coming  west,  so  he  started  across  slowly.   As 
he  did  so,  a  car  driven  by  defendant  Robert  Skiba ,  a  delivery 
boy  employed  by  defendant  Ed  Vree ,  was  approaching  the  Sawyer 
Avenue  intersection  from  the  east.   Plaintiff  testified  that 
Skiba  was  driving  about  30  to  40  miles  an  hour;  that  he  saw 
three  people  in  the  front  seat—the  driver  and  two  girls.   He 
says  "they  were  all  three  laughing  and  one  girl,  she  just  threw 
her  hand  up  over  her  face  like  that  and  the  driver  made  a  quick 
motion  and  he  started  sliding..,,"  It  appeared  to  the  plain- 
tiff that  the  driver  was  looking  at  the  girls.   Skiba s  on  the 
other  hand,  testified  he  was  going  20  to  23  miles  an  hour  and 
that  he  was  alone  in  the  car. 

Plaintiff  stepped  on  the  gas,  his  wheels  started  spinning, 
apparently  because  of  the  wet  pavement,  and  Skiba  skidded  into 
him.  At  that  time  the  plaintiff  was  going  about  three  miles 
an  hour,  and  his  front  bumper  was  just  about  at  the  north  curb 
lane  of  111th  Street,   He  was  struck  so  hard,  his  car  spun 
around  and  he  was  knocked  unconscious  for  a  few  seconds.   When 
he  came  to,  his  car  was  facing  southeast,  with  the  rear  bumper 
a  little  to  the  north  of  the  curb  lane  of  111th  Street. 

Defendants  argue  that  the  evidence  established  as  a 
matter  of  law  that  plaintiff  was  not  in  the  exercise  of 
ordinary  care  at  and  prior  to  the  time  of  the  accident.   The 
principal  case  on  the  question  of  the  duty  of  a  motorist 
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approaching  and  crossing  a  street  under  the  circumstances  that 
obtained  here  is  Pennington  v.  McLean „  16  111.  2d  577 , 
158  N.E.2d  624.   The  Supreme  Court  there  reversed  and 
remanded  a  judgment  of  the  Appellate  Court,  which  had  held 
that  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence in  entering  a  preferential  four-lane  highway  and 
proceeding  into  the  defendant's  lane,  and  had  reversed  without 
remanding  a  judgment  in  favor  of  the  plaintiff.   In  its  opinion 
reversing  the  Appellate  Court ,  the  Supreme  Court  discussed  a 
provision  of  the  Illinois  statutes  relating  to  stopping  at 
preferential  highv^ays^  saying,  at  p,  583: 

"That  provision  has  been  construed  as  neither  imposing 
an  absolute  liability  upon  the  party  approaching  from 
the  nonpreferential  highway,  nor  conferring  an  absolute 
right  of  way  regardless  of  all  circumstances  on  the 
party  traveling  on  the  preferential  highway.   (Anderson 
V.  Middleton.  350  111.  App.  59;  WjiJA a.c e„v.ft_P.aj::ne_l  1  ^ 
306  111.  App,  310.)   Thus,  a  person  approaching  a 
preferred  highway  is  not  required  to  stop,  either  at 
the  stop  sign  or  at  the  intersection  line,  long 
enough  to  permit  any  car  that  he  observes  on  the  high= 
way  to  pass,  regardless  of  its  distance  from  the 
intersection.   (Little  v.  Gogotz„  324  111.  App.  516; 
Leech  v.  Newell „  323  111.  App,  510.)   The  statute 
requires  only  that  the  motorist  confronted  by  a  stop 
sign,  may,  exercising  reasonable  care,  proceed  across 
the  intersection  after  he  has  stopped  and  yielded  the 
right  of  way  to  such  vehicles  on  the  through  highway 
as  constitute  an  'immediate  hazard,'   164  A.L.R,  24,  25; 
Little  V.  Gogotz„  324  111,  App.  516;  DeLegge  v.  Karlsen. 
17  111,  App.  2d  69. 

"The  Illinois  decisions,  however,  do  not  provide  a 
precise   formula  for  determining  whether  a  particular 
vehicle  has  conformed  to  set  standards;  that  question 
must  be  determined  by  the  jury  (DeLegge  v.  Karlsen„ 
17-  111.  App.  2d  69;  164  A.L.R,  24^,'  25)  ,'  and  involves 
considerations  as  to  relative  speeds  and  distances  of 
the  vehicles  from  the  intersection.  Middendorf  y. 
Loiseau  335  111,  App,  338;  Kirchoff  v.  Van  Scov„ 
301  111 I  App.  366," 

It  was  for  the  jury  to  determine  whether  conditions  existing  at 
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111th  Street  and  Sawyer  Avenue  constituted  an  "immediate  hazard" 
to  plaintiff.   Plaintiff  under  the  law  was  not  required  to  wait 
until  all  traffic  had  dispersed;,  and  when  one  eastbound  driver 
courteously  let  him  through,  we  cannot  say  he  was  negligent 
in  law  in  taking  advantage  of  that  courtesy. 

Defendants  argue  that  when  plaintiff  came  into  the 
westbound  lane  and  saw  defendants"  car,  instead  of  stopping 
his  vehicle,  he  depressed  the  accelerator  in  a  vain  attempt  to 
beat  the  oncoming  car  across  the  intersection,  and  that  more 
imprudent  conduct  could  not  be  imagined.   But  plaintiff  testis 
fied  that  when  he  saw  defendants"  car,  he  also  saw  that  there 
were  two  girls  in  it  beside  the  driver  and  that  the  driver  was 
looking  at  the  girls  and  not  at  the  road,  and  from  this  the 
plaintiff  could  have  reasonably  concluded  that  if  he  stayed 
where  he  was,  he  surely  would  have  been  hit  and  that  if  he 
tried  to  accelerate  across,  there  was  a  chance  he  could  avert 
an  accident.   The  jury  could  reasonably  have  drawn  this  infer- 
ence  from  the  evidence  presented  to  it. 

Defendants  allege  that  certain  errors  were  committed 
during  the  course  of  the  trial,  A  series  of  questions  involving 
Skiba's  knowledge  of  the  rules  of  the  road  and  his  observation 
of  the  stopped  eastbound  traffic  at  the  intersection  were  put 
to  him  by  plaintiff's  attorney  under  the  provisions  of  Section 
60  of  the  Civil  Practice  Act,   These  were  objected  to,  and  the 
objections  for  the  most  part  were  sustained.  We  agree  with 
the  trial  judge  in  his  comment  that  there  was  no  reasonable 
possibility  that  the  jury  had  been  prejudiced  by  the  mere 
posing  of  the  questions. 
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Plaintiff's  attorney  examined  Skiba  under  Section  60  of 
the  Civil  Practice  Act  as  to  whether  he  remembered  that  one 
Frank  Bila  had  witnessed  the  accident  and  whether  he  had 
talked  to  the  latter  about  it.   The  court  permitted  this 
questioning  upon  the  assurance  of  plaintiff's  counsel  that 
it  would  be  connected  up  at  a  later  time.   Plaintiff's 
attorney  subsequently  cross-examined  both  Skiba  and  Vree 
with  respect  to  their  knowledge  of  Bila»   He  was  not  produced 
either  by  the  plaintiff  or  the  defendants,  and  defendants 
argue  the  jury  could  draw  the  prejudicial  inference  that  he 
had  information  with  which  to  impeach  Skiba.   Plaintiff's 
attorney's  explanation  is  that  he  examined  Skiba  and  Vree 
concerning  Bila   on  the  assumption  the  defendants  would  call 
him  as  a  witness,  and  that  he  was  unaware  that  the  defendants 
had  not  been  able  to  get  in  touch  with  him.   While  the  exami= 
nation  of  both  defendants  regarding  Bila  was  an  impropriety, 
we  do  not  consider  it  reversible  error.   Furthermore^  defendants 
failed  to  move  to  strike  the  testimony  concerning  Bila  when  it 
became  apparent  the  evidence  would  not  be  connected  up.   Landrev 
V.  Rosen.  255  111.  App,  21;  Isenhart  v.  Seibert„  6  111.  App.  2d 
220,  127  N.E.2d  469. 

Defendants  also  argue  that  they  were  prejudiced  by  the 
direct  examination  of  plaintiff ^  as  follows;   "Q.   Where  was 
your  home  then,  so  we  understand?  A.   11212  Sawyer,  South 
Sawyer,  and  I  was  going  to  go  to  72nd  and  Green.   My  wife  used 
to  bake  bread  and  sell  a  few  loaves."   Defendants  argue  this 
was  an  obvious  attempt  to  evoke  the  jury's  sympathy  by  pointing 
up  the  plaintiff's  alleged  impecunious  condition,  and  that  the 
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attempt  was  aggravated  by  calling  his  wife  to  the  stand  and 
having  her  testify  as  to  his  activities  in  delivering  bread 
she  baked.   Such  matters  are  difficult  to  conceal  at  a  trial. 
Defendants  cite  Jones  &  A4anis  Co.  v.  George „  227  111,  64, 
81  N.E.  4;  Frick  v.  Aurora.  Elgin  &  C.  Rv.  Co.„  154  111.  App, 
277;  and  Felau  v.  Lake  Sand  Co . „  210  111.  App,  244,  to  support 
their  position,  but  in  the  first  two  cases  cited  the  court  held 
it  was  improper  for  the  plaintiff  in  a  personal  injury  case  to 
testify  to  his  married  status  and  the  number  of  children  in  his 
family  because  of  the  sympathetic  effect  it  would  have  in  the 
jury,  and  in  the  Felau  case,  the  court  said  it  was  improper  in 
a  personal  injury  case  for  the  plaintiff's  attending  physician 
to  testify  as  to  the  plaintiff's  impecunious  condition  and  to 
state  that  the  plaintiff  had  always  been  his  pensioner  and  had 
never  paid  him  a  medical  bill.   We  do  not  consider  the  admission 
of  the  evidence  objected  to  in  the  instant  case  reversible  error. 

Defendants  argue  it  is  clear  that  the  manifest  weight  of 
the  evidence  fails  to  support  the  jury's  finding,  since  there 
was  a  conflict  between  the  testimony  of  the  plaintiffs  medical 
experts  and  those  of  the  defendants.   This  conflict  goes  only 
to  the  question  of  damages,  however,  and  as  the  point  of 
excessiveness  of  damages  is  not  included  in  the  Points  and 
Authorities  nor  argued  in  the  brief,  we  cannot  consider  it  on 
appeal.   Illinois  Appellate  Court  Rules,  Rule  5(k)  (1964); 
Illinois  Revised  Statutes,  Ch,  110,  §  101.39  (1963),   The 
conflict  in  the  evidence  is  over  the  interpretation  of  X=rays 
taken  of  plaintiff  immediately  after  the  accident  and  relates 
to  the  defendants'  contention  that  an  intervertebral  lumbar 
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fracture  which  appears  in  the  X-rays  occurred  prior  to  the 
accident.   This  conflict  presents  an  issue  as  to  the  credi- 
bility of  the  respective  medical  witnesses,  and  the  jury's 
resolution  of  that  issue  is  not  ground  for  reversal  since 
there  was  evidence  to  support  the  plaintiff's  theory. 

Judgment  affirmed, 

Dempsey  and  Sullivan,  J J . ,  concur. 
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RINN-SCOTT  LUMBER  COMPANY, 
an  Illinois  corporation. 

Plaintiff -Appellant 

V. 

RAYMOND  W.  JACOB,  a/k/a 
R.W.  Jacob,  doing  business 
as  WHOLESALE  LUMBER  SALES, 
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APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO. 


Defendant-Appellee . 
MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  action  to  recover  for  goods  sold  and  delivered. 
Defendant  filed  a  general  appearance  and  jury  demand.   He  also 
answered  denying  the  allegations  of  the  statement  of  claim. 
The  case  came  on  for  trial  in  the  Municipal  Court  of  Chicago 
on  October  3,  1962,  and,  defendant  failing  to  appear,  a  default 
judgment  in  the  amount  of  $3,527.56  was  entered  against  him. 

The  sole  question  presented  to  this  court  is  whether  the 
trial  court  was  justified  in  vacating  the  judgment  upon  petition 
and  amended  petition  of  defendant  filed  more  than  thirty  days 
after  the  entry  of  the  default  judgment. 

Subsequent  to  the  entry  of  judgment  several  garnishment 
summons  were  issued  to  various  garnishees,  and  on  January  31, 
1963  a  judgment  was  entered  against  Nrrthwest  National  Bank, 
garnishee,  in  the  sum  of  $518.89,  which  was  satisfied  on 
February  11,  1963.   On  February  27,  1963  an  affidavit  for 
garnishment  of  wages,  salary,  etc.,  together  with  accompanying 
interrogatories  directed  to  the  defendant  and  General  Plj^wood 
Corporation,  as  garnishee,  were  filed  with  the  clerk  of  the 
municipal  court.   Thereafter,  on  March  26,  1963,  General 
Plywood  Corporation  filed  its  answer  showing  that  it  was  holding 
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$796.59  of  defendant's  wages.   On  March  20,  1963,  prior  to  the 
filing  of  the  answer  by  the  garnishee.  General  Pljrwood  Corpo= 
ration,  the  defendant  herein  filed  a  petition  praying  for  an 
order  vacating  the  default  judgment  entered  against  hitn  on 
October  3,  1962.   The  petition  alleged  that  prior  to  entry  of 
the  default  judgment,  a  conference  was  had  in  the  office  of 
plaintiff's  attorney  during  the  course  of  which  original 
invoices,  received  from  plaintiff,  were  exhibited  to  said 
attorney;  that  said  invoices  showed  that  the  sales  upon  which 
the  present  litigation  was  based  were  made  to  Wholesale  Lumber 
Sales,  then  an  Illinois  corporation,  and  that  the  purported 
copies  of  these  invoices,  constituting  the  exhibits  attached 
to  plaintiff's  statement  of  claim,  had  been  doctored  by 
inserting  the  words,   "R,  W,  Jacob  D/B/A"  before  "Wholesale 
Lumber  Sales";  that  the  plaintiff's  attorney  agreed  to  amend 
the  proceeding  to  conform  to  these  facts;  that  defendant 
relied  upon  this  agreement  and  neglected  to  attend  upon  the 
trial  date;  that  judgment  was  entered  against  the  defendant, 
and  that  a  fraud  had  been  perpetrated  upon  the  court.   On  the 
same  day  plaintiff  filed  its  answer  to  the  petition  alleging 
that  the  time  for  filing  the  petition  had  expired;  that  the 
petitioner's  version  of  the  conference  with  plaintiffs  lawyer 
was  not  true;  that  there  was  a  conference  but  that  it  occurred 
at  the  time  scheduled  for  the  taking  of  defendant's  deposition; 
that  at  this  conference  defendant's  attorney  represented  that 
this  was  not  a  personal  obligation  of  the  defendant,  and  that 
he  would  make  arrangements  for  a  settlement  by  the  corporation; 
that,  as  a  result  of  this  representation,  defendant's  deposition 
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was  never  taken;  that  thereafter  on  many  occasions  the  attorney 
for  the  defendant  was  contacted,  and  he  either  refused  to  talk 
to  plaintiff's  attorney,  or  he  promised  to  contact  the  plain= 
tiff's  office  with  a  view  to  working  out  a  settlement,  which 
he  neglected  to  do;  that  notice  was  given  by  mail  to  defendant 
informing  him  of  the  default  judgment;  that  the  invoices 
attached  to  plaintiff's  complaint  were  never  altered;  that 
plaintiff  never  knew  of  any  corporate  entity  until  after  checks, 
given  by  the  defendant,  were  returned  because  of  insufficient 
funds;  that  plaintiff  had  always  extended  credit  to  Ray  Jacob, 
personally,  and  that  no  fraud  had  been  perpetrated  upon  the  court. 

Defendant  filed  an  amended  petition  bearing  date  April  5, 
1963,  by  leave  of  court  setting  forth  the  same  allegations  made 
in  the  original  petition,  and  in  addition  describing  the  documents 
allegedly  presented  to  plaintiff's  counsel  at  a  conference  had 
prior  to  trial  and  stating  that  these  documents  were  attached 
to  the  amended  petition  as  exhibits  one  to  twenty=four,   (The 
record  on  appeal  shows  no  such  exhibits  attached  to  the  amended 
petition.)   In  addition,  the  amended  petition  states  that  in 
January,  1963,  when  a  garnishment  summons  was  served  upon 
petitioner's  bank,  plaintiff's  attorney  was  contacted  and  the 
alleged  fraud  was  again  pointed  out,  and  numerous  attempts  were 
made  to  arrange  a  conference  to  arrive  at  a  true  disposition  of 
the  matter,  but  such  attempts  were  to  no  avail,  and  the  bank 
satisfied  the  judgment  in  garnishment.   On  April  17,  1963, 
plaintiff  filed  an  answer  to  the  amended  petition  setting  up 
the  same  matters  appearing  in  its  original  answer,  and,  in 
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addition,  admitting  that,  after  the  service  of  garnishment 
summons  on  Northwest  National  Bank,  plaintiff's  attorney  was 
contacted  by  defendant's  attorney  and  the  matter  was  discussed, 
but  that  no  action  was  taken  by  the  defendant  to  prevent  the 
prosecution  of  supplemental  proceedings  until  after  approxi= 
mately  $575.00  had  been  recovered  by  the  plaintiff  on  the 
garnishment  judgment.   The  answer  also  stated  that  the  notice 
of  the  default  which  was  given  to  the  defendant  was  sent  in 
accordance  with  instructions  of  the  trial  judge. 

On  June  14,  1963,  pursuant  to  defendant's  amended  petition, 
the  trial  court  vacated  the  default  judgment  and  set  the  cause  for    I 
trial  on  October  10,  1963.   From  this  order  plaintiff  appeals. 

Since  the  petition  to  vacate  the  judgment  was  filed  after 
term  time,  the  court  had  no  jurisdiction  to  grant  the  relief  M 

prayed  for  unless,  by  his  petition,  the  defendant  has  brought 
himself  within  the  purview  of  Section  72  of  Rule  1  of  the 
Municipal  Court  of  Chicago. 

This  case  was  brought  in  the  Municipal  Court  of  Chicago 
and  the  rules  of  that  court  govern  the  procedure.   Section  72 
of  Rule  1  of  the  Municipal  Court  of  Chicago  governs  relief  from 
final  orders  and  judgments  after  thirty  days  from  the  entry 
thereof.   This  section  is  practically  identical  with  section  72 
of  the  Civil  Practice  Act  (chap.  110,  sec.  72,  111.  Rev.  Stat., 
1963) .   It  has  been  held  that  the  interpretation  of  section  72 
of  the  Civil  Practice  Act  is  equally  applicable  to  Section  72 
of  Rule  1  of  the  Municipal  Court  of  Chicago.   Bovle  v.  Veterans 
Hauling  Line.  29  111.  App.  2d  235. 

In  Lusk  V.  Bluhm.  321  111.  App,  349,  355,  the  court  in 
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discussing  motions  to  vacate  defaults  after  term  time  stated, 
"The  party  seeking  to  have  a  default  set  aside  must  show  that 
he  acted  with  due  diligence  to  protect  his  rights  and  that  he 
has  a  meritorious  defense,   (Nitsche  v.  City  of  Chicago,.  280 
111.  268.)"  The  following  rule  is  set  forth  in  Illinois  Law  and 
Practice:   "A  judgment  by  default  ordinarily  will  not  be  opened 
or  set  aside  unless  the  party  seeking  such  relief  shows  that  he 
acted  with  due  diligence  to  protect  his  rights,"   (23  I.L.P,, 
Judgments,  sec.  213.) 

Defendant's  petition  fails  to  allege  any  facts  upon  which 
the  tifial  court  could  have  based  a  finding  of  the  required 
diligence,   In  Till  v.  Kara.  22  111.  App.  2d  502,  509,  the 
court  said,  "Thus,  it  is  well  settled  by  the  decisions  in  this 
state  that  not  only  must  the  defendant  in  stach  a  case  show  a 
meritorious  defense  but  that  in  addition  his  affidavits  must 
show  due  diligence.   Nitsche  v.  Chicago,  280  111,  268;  Citizens' 
Sav,  Bank  &  Trust  Co.  v.  Chicago,  215  111,  174,   A  showing  of 
a  meritorious  defense  alone  is  not  sufficient.   Barrett  v. 
Queen  City  Cycle  Co.,  179  111.  68." 

Although  he  had  notice  of  the  pending  litigation  and 
had  filed  his  answer  thereto,  defendant  failed  to  appear  on 
the  date  set  for  trial,  and  a  default  judgment  was  entered 
against  him.   Notice  of  the  default  was  sent  to  the  defendant 
in  accordance  with  instructions  of  the  trial  judge ^  but  no 
action  was  taken  thereon.   Garnishment  summons  were  issued  to 
various  garnishee  defendants,  but  no  action  was  taken  by  the 
defendant  to  stay  the  prosecution  of  these  supplemental  proceed- 
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ings until  after  recovery  was  had  from  garnishee.  Northwest 
National  Bank,  and  defendant's  salary  had  been  held  up  by 
his  employer  pursuant  to  a  garnishment  of  wages.   Defendant 
in  his  amended  petition  admits  that  he  had  notice  of  the 
garnishment  proceeding  against  Northwest  National  Bank  in 
January,  1963,  and  he  does  not  deny  receipt  of  a  letter  from 
plaintiff's  attorney  regarding  the  entry  of  the  original 
judgment  on  October  3,  1962.   Despite  this  knowledge,  defendant 
chose  to  wait  until  March  20,  1963  to  file  his  petition  to  vacate. 

The  rule  is  well  established  in  this  state  that  motions  to 
set  aside  default  judgments  are  addressed  to  the  sound  discretion 
of  the  court  and  will  not  be  reversed  except  where  such  discretion 
has  been  abused.   (Nitsche  v.  City  of  Chicago^  280  111.  268.) 
Where  a  petition  to  vacate  a  judgment  is  filed  more  than  thirty 
days  after  the  entry  of  the  judgment,  and  fails  to  state  facts 
tending  to  establish  the  exercise  of  diligence,  there  is  nothing 
upon  which  the  trial  court  may  exercise  Its  discretion. 

Since  the  petition  and  amended  petition  in  the  case  at 
bar  fail  to  allege  or  show  diligence  on  the  part  of  the 
defendant  in  allowing  a  default  to  be  entered  against  him, 
and  in  failing  to  take  timely  action  to  have  such  default  set 
aside,  it  is  unnecessary  for  us  to  consider  the  question  as  to 
whether  the  defendant  had  a  meritorious  defense. 

The  order  of  the  trial  court  vacating  the  judgment  in 

favor  of  the  plaintiff  is  reversed  and  the  cause  is  remanded 

to  the  trial  court  with  directions  to  re-enter  the  judgment. 

Order  reversed  and  cause 
remanded  with  directions. 

Schwartz,  P.J,,  and  Dempsey^  J.,  concur. 
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FRANKLIN  PARKS, 

Plaintiff "Appellant  5 

V. 

CITY  OF  CHICAGO  a  municipal 
corporation, 


6^  1 


'.A^/og) 


APPEAL  FROM  THE 
SUPERIOR  COURT 
OF  COOK  COUNTY, 


Defendant-Appellee . 
MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  when  he  fell  while  walking,  as 
a  result  of  a  defective  portion  of  a  sidewalk.   The  case  was 
reached  for  trial  on  May  1,  19  63,  and  was  dismissed  for  want 
of  prosecution.   On  that  day  plaintiffs  attorney  appeared 
before  the  assignment  judge  and  presented  to  the  court  an 
affidavit  wherein  the  attorney  stated  that  he  last  spoke  to 
his  client  on  February  28,  1962,  (about  fourteen  months 
prior  to  May  1,  1963),  in  the  attorney's  office.   That  prior 
to  the  cause  coming  on  the  call  below  the  black  line  efforts 
were  made  to  communicate  with  the  plaintiff.   That  the  attorney 
had  written  to  the  former  addresses  at  which  the  plaintiff  had 
resided  and  communicated  with  friends  who  were  attempting  to 
locate  the  plaintiff.   Plaintiffs  attorney  requested  that 
the  case  be  placed  on  the  dormant  call. 

For  the  purpose  of  clarification,  when  a  case  gets  above 
the  so-called  black  line  of  the  assignment  call,  the  case  must 
be  ready  for  trial  and  will  be  sent  out  to  a  trial  judge  when 
the  case  is  called. 

The  court,  upon  presentation  of  the  affidavit,  entered 
an  order  dismissing  the  case  for  want  of  prosecution.   There= 
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after,  on  May  29,  1963,  a  petition  was  filed  by  the  plaintiff, 
Franklin  Parks,  in  which  he  stated  that  he  had  failed  to  notify 
his  attorneys  of  his  present  address,  and  for  that  reason  the 
attorneys  were  unable  to  inform  hitn  as  to  the  date  of  trial. 
He  further  alleged  that  he  sustained  a  fracture  as  a  result  of 
his  accident,  and  prayed  for  an  order  vacating  the  order  of 
May  1,  1963  dismissing  the  case  and  that  the  case  be  reinstated 
and  set  for  immediate  trial-   This  petition  was  denied  on 
May  31,  1963. 

The  sole  question  presented  to  this  court  is  whether 
the  order  of  May  1,  1963,  dismissing  the  case  for  want  of 
prosecution  and  the  order  of  May  31,  1963,  denying  the  petition 
to  vacate  the  order  of  May  1,  1963,  and  refusing  to  reinstate 
the  cause,  amounted  to  an  abuse  of  discretion  by  the  trial 
court . 

The  affidavit  of  the  attorney  for  the  plaintiff,  which 
was  presented  on  the  date  that  the  case  was  called  for  trial, 
fails  to  state  that  the  attorney  did  not  know  of  the  plaintiff's 
whereabouts,  or  that  the  attorney's  efforts  to  communicate  with 
the  plaintiff  were  unsuccessful,  or  that  the  plaintiff  had  any 
reason  for  not  being  in  court. 

Paragraph  (6)  of  Supreme  Court  Rule  14  (111.  Rev.  Stat., 
1963,  chap.  110,  sec.  101,14(6)),  reads  as  follows?   "No  motion 
for  the  continuance  of  a  cause  made  after  the  cause  has  been 
reached  for  trial  shall  be  heard,  unless  a  sufficient  excuse 
is  shown  for  the  delay." 

Plaintiff  has  cited  the  following  cases  in  support  of 
his  statement  that  the  purpose  of  courts  and  of  the  law  is  to 


i. 


-3- 

accomplish  justice  and  to  give  every  litigant  an  opportunity  to 

present  his  case;   Yot^v.._Yott ,  257  UU  419;  EElex.v,„_E£lex , 
328  111.  582;  W.inwright  v.  McDonough,  290  111.  App.  50,  and 
Arhpns  V.  Ernst,  342  111.  App .  357. 

The  Yott  case  involved  a  bill  to  contest  a  will,  which 
bill  had  been  dismissed  for  want  of  prosecution.   The  facts 
showed  that  the  case  was  not  at  issue  at  the  time  the  bill 
was  dismissed,  and  the  upper  court  further  took  into  consideration 
that  the  time  for  contesting  the  will  had  expired. 

The  Eplev  case  also  involved  a  bill  to  contest  a  will,  which 
bill  had  been  dismissed  for  want  of  prosecution.   The  cause  was  not 
at  issue  at  the  time  of  dismissal.   There,  again,  the  time  for 
filing  the  bill  to  contest  the  will  had  expired. 

The  W.inwright  case  involved  a  bill  of  complaint  which  had 
been  dismissed.   The  facts  showed  that  while  the  attorney  for  the 
plaintiff  wrote  his  client  that  he  was  withdrawing  he  did  not 
withdraw  by  leave  of  court,  and  he  failed  to  appear  m  court. 
The  letter  was  addressed  to  the  plaintiffs  mother's  home  while 
the  plaintiff  was  located  in  Washington,  DX.,  and  the  plaintiff 
did  not  receive  the  letter  until  after  the  case  had  been  dismissed. 
The  upper  court  reinstated  the  suits  in  the  foregoing 

three  cases. 

In  the  Athens  case,  some  six  years  after  the  complaint 
had  been  filed  and  about  seven  months  after  a  general  appearance 
had  been  filed  for  the  defendant,  which  had  been  withdrawn  by 
leave  of  court  and  a  special  appearance  substituted  therefor, 
the  suit  was  dismissed  for  the  failure  of  the  plaintiff  to  show 
reasonable  diligence  to  obtain  service  through  the  issuance 
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of  alias  writs.   The  court  in  that  case  reversed  the  order 
dismissing  the  suit,  but  based  its  decision  upon  stipulations 
and  conversations  had  between  the  attorneys  for  the  respective 
parties  while  the  case  was  pending.   The  Athens  case  bears  no 
similarity  to  the  case  at  bar. 

The  plaintiff  also  cites  the  following  cases  in  support 
of  his  contention  that  it  is  well  established  in  Illinois  that 
the  courts  are  liberal  m  setting  aside  defaults  within  term 
time:   Mason  v.  McNamara.  57  111.  2  74;  McMurrav  v.  Peabodv 
Coal  Co. .  231  111,  218;   Busser  v.  Noble.  8  111.  App.  2d  268; 
Dalton  V.  Alexander.  10  111,  App.  2d  273,  and  Dann  v.  Gumbiqg.]^ 
29  111.  App,  2d  374. 

Each  of  the  foregoing  cases  was  decided  upon  the 
particular  facts  of  the  case,  and  in  each  of  these  cases 
a  default  judgment  had  been  entered  against  the  defendant. 
In  each  of  the  foregoing  cases  the  facts  showed  that  the 
default  was  occasioned  by  the  act  of  some  other  party  over 
whom  the  defendant  had  no  control. 

In  Busser,  Dalton  and  Dann  the  court  reversed  because 
it  felt  that  a  party  who  reported  a  suit  and  summons  to  his 
insurance  company,  and  received  assurance  from  the  insurance 
company,  or  its  agents,  that  his  interests  were  being 
protected,  showed  a  sufficient  excuse  to  have  a  default 
judgment  against  the  defendant  vacated,  because  of  the 
insurance  company's  failure  to  appear  in  the  cases  at  the 
proper  time. 

The  facts  in  the  Mason  and  McMurrav  cases  bear  no 
resemblance  to  the  facts  in  the  case  before  us. 
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The  plaintiff  also  cites  the  case  of  Wright  v.  Chicago 
Transit  Authority.  43  ill.  App^  2d  408,  which  is  reported  only 
in  abstract  form.  However,  in  that  case  the  court  said,  "We 
do  not  deem  it  necessary  to  discuss  the  case  at  length  as  the 
defendant  has  failed  to  file  a  brief  as  required  by  Rule  7 
of  this  court." 

The  plaintiff  contends  the  law  favors  a  trial  on  the 
merits o   With  this  statement  we  agree.   The  action  of  the 
assignment  judge  in  dismissing  this  case  does  not  necessarily 
deprive  the  plaintiff  of  a  trial  on  the  merits.   In  an  action 
such  as  the  one  before  us,  plaintiff  under  Section  24  of  the 
Limitations  Act  (chap.  83,  sec.  24(a),  111.  Rev.  Stat.,  1963) 
may  commence  a  new  action  within  one  year  after  he  has  been 
nonsuited  when  the  time  limited  for  bringing  such  action  shall 
have  expired  during  the  pendency  of  the  suit. 

In  the  case  of  Nordstrom  v.  City  of  Chicago.,  119  111. 
App.  465,,  466,  the  court  said,  "The  suit  was  dismissed  at 
plaintiff's  costs  upon  regular  call,  and  it  was  discretionary 
with  the  trial  court  whether  to  reinstate  or  not." 

Again,  in  the  case  of  Stewart  v.  Chicago  &  Alton  Rail- 
road Co. .  207  III.  App,  549,  the  court  said  on  page  552, 
"When  the  court  so  exercises  its  discretion  in  the  matter, 
its  action  will  not  be  interfered  with  by  a  reviewing  court, 
unless  there  has  been  a  clear  abuse  of  its  discretion." 

The  court  in  Goodwillie  v.  Schaub.  93  111.  App.  311, 
in  sustaining  a  dismissal  for  want  of  prosecution  and  denial 
of  a  motion  within  term  time  to  set  aside  the  dismissal, 
said  on  page  312  i 
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"The  motion  in  question  was  addressed  to  the  sound 
lega  (sic)  discretion  of  the  court  'Ordinarily  the 
Appellate  Court  will  not  review  its  exercise,  but 
cmly  do  so  in  furtherance  of  justice,  when  that 
discretion  has  been  wrongfiilly  and  oppressively 
exercised.'   Waugh  v.  Suter,  3  111.  App.  271,  274, 
Or  unless  that  discretion  has  been  abused  and 
injustice  done.   Andrews  v.  Campbell,  94  111.  577; 
Pitzele  V.  Latkins,  85  111.  App.  662. 

"Upon  a  careful  examination  of  the  record,  including 
the  affidavits  filed  upon  the  hearing  of  the  motion 
to  vacate,  we  can  not  say  that  there  has  been  an 
abuse  of  discretion  by  the  trial  court  in  overruling 
said  motion." 

The  plaintiff  in  his  petition  to  vacate  was  required 
to  show  to  the  court  a  sufficient  excuse  for  his  failure  to 
be  in  court  when  the  case  was  called  for  trial.   His  so-called 
excuse  is  that  he  failed  to  notify  his  attorneys  of  his 
present  address.   His  petition  is  based  upon  his  own  negli- 
gence.  From  his  sworn  petition  it  will  be  noted  that  his 
attorneys  were  not  at  fault  but  that  he,  alone,  through  his 
failure  to  notify  his  attorneys,  did  not  know  that  the  case 
would  be  on  the  trial  call  for  May  I,  1963.   The  plaintiff  did 
not  go  so  far  as  to  say  that  he  had  ever  moved,  or  that  his 
present  address  was  different  from  a  previous  address  he  may 
have  had  at  any  time  during  the  pendency  of  the  case. 

Litigants  and  their  attorneys  owe  a  duty  to  the  court  to 
be  ready  to  proceed  with  trials  in  their  cases  when  reached  on 
the  trial  calendar.   That  is  particularly  true  today  with  the 
great  number  of  pending  cases  and  because  of  the  efforts  being 
made,  both  by  the  assignment  judge  and  the  trial  judges,  to 
cut  down  the  backlog  of  pending  cases.   If  the  plaintiff's 
attorney  in  this  case  was  unable  to  locate  his  client 
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prior  to  trial,  it  became  his  duty  to  apprise  the  court  of  that 
fact  immediately  instead  of  waiting  until  the  day  the  case  was 
set  for  trial. 

If  the  plaintiff  could  rely  on  his  affidavit  and  the 
affidavit  of  his  attorney  in  this  case,  he  would  be  entitled 
to  a  vacation  of  a  dismissal  order  merely  because  of  his 
failure  to  appear  in  court,  or  by  staying  away  from  court 
on  the  day  the  case  was  called.  ".- r. 

We  are  of  the  opinion  that  the  assignment  judge  did 
not  abuse  his  discretion  when  he  entered  the  dismissal  order, 
or  when  he  refused  thereafter  to  vacate  said  order. 

Order  affirmed. 

Schwartz,  P.J.,  and  Dempsey,  J.,  concur. 
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THEODORE  Do  ANTHONY, 

Plaintiff "Appellee , 

VS  £> 

YELLOW  CAB  COMPANY. 


APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY 


a  corporation, 

Defendant "Appellant . 
MR.  JUSTICE  McCORMICK  DELIVERED  THE  OPINION  OF  THE  COURT, 

Theodore  D,  Anthony  brought  an  action  in  the  Circuit  Court 
of  Cook  County  against  the  Yellow  Cab  Company  to  recover  for 
personal  injuries  sustained  by  the  plaintiff  in  an  occurrence 
which  took  place  on  September  2,  1960,  at  the  intersection  of 
LaSalle  Street  and  North  Avenue  in  Chicago,  Illinois.   The  plain- 
tiff, a  pedestrian,  was  walking  in  an  easterly  direction  across 
LaSalle   Street  and  was  struck  by  a  Yellow  Cab  and  injured.   The 
plaintiff  had  a  jury  trial  and  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $10,000«00.   Judgment  was 
entered  on  the  verdict  and  the  court  denied  the  post—trial  mo- 
tions of  the  defendant  for  judgment  notwithstanding  the  verdict 
or,  in  the  alternative,  for  a  new  trial. 

The  defendant's  theory  is  that  the  plaintiff  was  guilty  of 
contributory  negligence;  that  the  defendant  was  not  guilty;  and 
that  the  verdict  and  judgment  were  contrary  to  the  manifest  weight 
of  the  evidence*   No  question  is  raised  as  to  instructions* 

LaSalle  Street  is  a  north  and  southbound  street,  80  feet  wide 
from  curb  to  curbo   There  are  three  lanes  of  traffic  for  south- 
bound vehicles  and  three  lanes  for  northbound  vehicles.   In  the 
center  of  this  street  there  are  stop-and-go  lights  placed  on  small 
concrete  abutments..   These  lights  face  only  north  and  south.   The 
abutment  on  the  south  side  of  North  Avenue  begins  at  the  south  end 
of  the  crosswalks   Both  the  crossw^alk  and  the  traffic  lanes  are 
markedo   In  addition  to  the  usual  red,  green  and  yellow  lights. 
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there  is  a  green  arrow  for  left  turns.   There  are  traffic- control 

lights  on  all  four  corners  of  the  intersection  which  face  in  all 

four  directionso 

The  plaintiff  had  posted  a  letter  in  the  mailbox  located 
south  of  the  southvest  corner  of  LaSalle  Street  and  North  Avenue, 
and  he  started  to  cross  LaSalle  Street,  going  east.   At  approxim- 
ately the  center  of  the  street  he  was  struck  by  a  taxicab  driven 
by  an  employee  cf  the  defendant* 

Section  129  of  Chapter  95-1/2  of  the  Uniform  Traffic  Act  pro- 
vides that  where  the  traffic  is  controlled  by  traffic-control 
signals,  when  the  signal  is  green,  vehicles  facing  the  signal  may 
proceed,  but  the  right-of-way  shall  be  yielded  to  other  vehicles  or 
pedestrians  within  the  intersection  at  the  time  such  signal  is  ex- 
hibited, and  the  pedestrians  facing  the  signal  may  proceed  across 
the  roadway  within  any  marked  or  unmarked  crosswalk. 

There  was  a  serious  conflict  in  the  evidence  as  to  whether  or 
not  the  plaintiff  was  crossing  with  the  green  light  in  his  favor. 
The  plaintiff  had  testified  that  he  mailed  a  letter  in  the  mailbox 
on  the  corner,  \iraited  for  the  light  to  change  in  his  favor,  and 
then  stepped  off  the  curb  to  cross  the  street.   He  further  testi- 
fied that  he  was  accustomed  to  cross  that  intersection  very  often 
and  that  from  the  time  he  started  to  cross  LaSalle  Street  he  saw 
no  automobiles  going  north  or  south  on  LaSalle  Street,  and  he  did 
not  see  the  cab  which  struck  himo   He  also  testified  that  he  was 
within  the  lines  which  marked  cut  the  pedestrian  crosswalk  on  the 
south  side  of  the  intersection. 

All  the  other  witnesses  were  in  substantial  agreement  that 
plaintiff  was  crossing  in  the  crosswalko   Bland,  the  cab  driver, 
stated  that  the  plaintiff  was  on  the  southernmost  line  of  the 
crosswalko   Grace  Rauworth,  who  had  been  subpoenaed  by  the  defend- 
ant, testified  as  the  court's  witness,  apparently  because  she  was 
reluctant  to  testify  at  alio   She  stated  that  the  plaintiff  was 
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proceeding  in  the  crosswalks   Hyman  Weisbrodt  and  Alvin  Lemley, 
both  employees  of  the  defendant j  gave  somewhat  ambiguous  testi- 
mony that  the  plaintiff  was  crossing  out  of  the  crosswalk,  walk- 
ing a  line  parallel  to,  but  about  5  feet  to  the  south  of  the 
southernmost  line  of  the  crosswalks   Vtfeisbrodt  testified  that  after 
the  cab  struck  the  plaintiff  it  came  to  a  stop  with  its  front  bumper 
still  within  the  crosswalk.   Lemley  testified  that  the  front  of  the 
cab  was  two  or  three  feet  south  of  the  crosswalk  line.   Renner,  a 
witness  for  the  plaintiff,  testified  that  the  plaintiff  was  in  the 
middle  of  the  crosswalk  when  he  was  hits 

The  other  question  before  the  jury  is  as  to  whether  the  plain- 
tiff crossed  the  street  with  a  red  light  against  him.   Bland, 
Lemley  and  Rauworth  all  testified  that  the  plaintiff  was  crossing 
against  the  traffic  light.   Weisbrodt,  one  of  the  defendant's  wit- 
nesses, testified  that  the  plaintiff  had  started  to  cross  the 
street  just  a  second  before  the  light  went  red.   The  plaintiff  and 
Renner  testified  that  the  plaintiff  was  crossing  with  the  light. 
The  defendant  introduced  prior  inconsistent  statements  appearing 
in  a  statement  signed  by  Renner  and  given  to  a  Yellow  Cab  Company 
investigatora   Renner  denied  that  he  had  read  the  statement  before 
signing  it  and  testified  that  he  had  not  made  the  inconsistent 
statements  to  the  investigator.   The  investigator  took  the  stand 
and  contradicted  Renner' s  testimony,  and  the  statement  was  re- 
ceived in  evidenced   The  credibility  of  all  the  witnesses  was  a 
matter  to  be  passed  on  by  the  juryo 

Winfield  Bland,  xhe  driver  of  the  taxicab,  testified  that  he 
was  driving  his  cab  south  on  LaSalle  Street  and  that  about  200 
feet  north  of  the  intersection  of  North  Avenue  he  had  decreased 
his  speed  to  15  miles  an  hour|  that  there  was  no  southbound  traffic 
in  the  lane  in  front  of  his  cab,  but  there  was  traffic  in  the  next 
lane  west  of  that  in  which  his  cab  was  proceeding.   He  stated  that 
the  car  next  to  him  was  in  the  lane  to  his  right  and  moving  at 
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about  the  same  speed  as  his  cabo   Bland  further  testified  that 
he  first  saw  the  plaintiff  when  he  stepped  into  the  path  of  the 

/  taxicab  from  in  front  of  a  car  to  Bland's  right  in  the  center 

i 

i  laneo   Bland  stated  that  he  veered  the  direction  of  his  cab;  the 
other  car  kept  going  on  and  the  left  fi^ont  fender  of  the  cab 
struck  the  plaintiff,  throwing  him  about  6  feet  through  the  airo 

Weisbrodt,  a  witness  for  the  defendant,  \ifho  had  been  a  driver 
for  the  Yellovir  Cab  Company  for  the  last  ten  years,  testified  that 
at  the  time  of  the  accident  he  had  gone  to  mail  a  letter  in  the 
box  on  the  southwest  corner;  that  he  saw  the  plaintiff  start  across 
the  street,  and  that  he  was  just  missed  by  a  car  in  the  second  lane 
and  was  hit  by  the  Yellow  Cab  in  the  third  lane.   Lemley,  another 
witness  for  the  defendant,  and  a  Yello^^r  Cab  driver,  testified  that 
at  the  time  and  place  in  question  he  was  driving  south  on  LaSalle 
Street  in  the  middle  lane  of  traffic.   The  taxicab  which  was  in- 
volved in  the  accident  was  about  30  to  ^5  feet  ahead  of  him  and  in 
the  lane  to  his  righto   He  also  testified  that  he  was  proceeding  on 
a  green  light;  that  he  saw  the  plaintiff  walk  from  the  curb  in 
front  of  a  car  and  right  into  the  taxicab.   The  testimony  of  Weis- 
brodt  was  in  accord  with  that  of  the  taxicab  driver  with  reference 
to  the  other  car  missing  the  plaintiff  and  the  cab  hitting  him. 
This  testimony  was  also  in  accord  with  that  of  Lemley..   Rauworth, 
the  court's  witness,  testified  that  the  taxicab  was  traveling  south 
on  LaSalle  Street  at  30  miles  per  hour,  and  that  there  was  no  other 
vehicle  immediately  to  the  right  or  front  of  the  cab,  nor  did  an- 
other Yellow  Cab  follow,  as  was  testified  by  Lemley,  who  stated 
that  he  was  driving  the  second  Yellow  Cab. 

Renner,  the  ambulance  driver,  testified  that  the  Yellow  Cab 
in  question  was  traveling  west  on  North  Avenue  and  made  a  left- 
hand  turn  to  go  south  on  LaSalle  Street,  and  that  after  it  had 
passed  around  the  concrete  abutment  it  struck  the  plaintiff;  that 
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the  impact  took  place  on  the  inside  soi^thbound  lane;  that  the 
plaintiff  was  appr oximat ely  in  the  middle  of  the  pedestrian  cross- 
walk at  the  time  5  and  that  the  traffic-control  lights  remained  red 
for  traffic  on  LaSalle  Stieetc   In  Rennei ' s  statement  heretofore 
referred  to,  and  which  was  introduced  into  evidence,  there  was  a 
statement  thai  at  the  time  of  the  accident  the  cab  was  traveling 
south  on  LaSalle  Street?  that  the  plaintiff  was  not  in  the  cross- 
walk and  was  not  crossing  with  the  light* 

The  plairrtiff  was  77  years  old  and  in  good  health.   The  con- 
dition of  his  eyes  was  fairly  good.   There  was  some  testimony  by 
a  doctor,  on  behalf  of  the  defendant,  that  the  plaintiff  at  the 
time  of  the  accident  had  no  vision  in  his  left  eye  and  could  not 
recognize  red  or  green  colors  at  a  distance  of  80  feeto   Another 
physician  testified  that  he  had  examined  the  plaintiff  about  8 
months  after  the  accident  and  found  that  the  plaintiff  could 
recognize  colors  and  that  at  the  date  of  the  accident  he  could 
distinguish  colors  on  a  t raf f ic=control  signal  located  80  feet 
from  hima   The  plaintiff  testified  that  he  was  walking  with  the 
green  light  across  the  street  and  between  the  lines  marking  off 
the  pedestrian  crosswalka   He  saw  no  cars  in  motion  from  either 
side  and  he  did  not  hear  horns  blowing  or  the  screeching  of  brakes. 

We  will  first  consider  defendant's  contention  that  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law.   In 
Mahan  Vo  Richardsori^  ^^84-  111,  App,  ^93,  a  pedestrian  at  a  light- 
coTitrolled  intersection  was  injured.   The  couit,  in  reversing  a 
directed  verdict  for  defendant Sj  said  at  page  504s   "In  any  event, 
it  was  for  the  jury  to  determine  whether  plaintiff,  under  all  the 
circumstances,  exercised  ordinary  care  for  his  own  safetyo* 

In  Moran  \c    Gatz,  390  Hi.  4'78,  the  Supreme  Court  reversed 
a  judgment  of  the  Appellate  Court  which  found  that  the  plaintiff 
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was  guilty  of  contributory  negligence  as  a  matter  of  lawo     In 

that  case  the  court  saids 

^o     a     0  it  has  long  been  the  lule  in  this  State  that 
the  driver  cf  a  vehicle  on  a  city  street  is  charged 
with  a  duty  to  exercise  reasonable  care  in  the  oper- 
ation of  his  vehicle  and  to  have  his  vehicle  under 
such  control  as  will  enable  him  to  avoid  collision 
with  other  vehicles  or  pedestrians.   He  is  charged 
with  notice  that  pedestrians  may  cross  the  street 
over  which  he  is  driving,  and  other  vehicles  may  be 
traveling  over  a  cross  streets   (Harrison  v.  Bjngheim, 

350  111.   269,  )   a   0   „** 

The  court  then  discusses  the  question  as  to  what  the  rule  should 

be  with  reference  to  negligence  on  the  plaintiff's  part  which 

contributed  to  the  injuicy  and  it  cites  many  cases  with  approval. 

Among  others,  Adler  v c    Martin ^  179  Ala.  97,  59  So.  597»  is  cited 

where  it  \vas  held  that  the  question  of  whether  a  pedestrian  is 

guilty  of  negligence  for  failing  to  look  up  and  down  a  street  for 

approaching  vehicles,  is  a  question  for  the  jury  on  the  particular 

facts  of  each  caseo   Also  cited  is  Skovronski  v»  Genovese,  124 

Conn-,  4-82,  200  Atla  575 »  where  the  court  held  that  the  fact  that 

the  plaintiff,  having  looked  at  the  time  she  started  to  cross  the 

street,  was  not  guilty  of  contributory  negligence  because  she 

failed  to  lock  agaioa   The  court,  in  the  Mo ran  case,  held  that  the 

question  was  one  of  fact  foi-  the  jury  to  determine,  and  it  further 

says  s 

"  o  r>  a  Each  case  must  be  determined  from  its  particular 
factso   The  question  of  contributory  negligence  is  one 
which  is  pre-eminently  for  the  consideration  of  a  jury. 
It  cannot  be  defined  in  exact  terms  and  unless  it  can 
be  said  that  the  failure  of  the  plaintiff  to  look  again 
x\ras  so  palpably  contrary'-  to  the  conduct  of  a  reasonably 
prudent  person  as  to  show  contributory  negligence,  the 
issue  is  one  for  the  juryo   (Blumb  v.  Getz,  366  1110  273") 


*  In  that  case  the  pedestrian,  while  walking  in  a  crosswalk, 
was  struck  by  an  automobile  at  an  intersection  where  there  were 
no  traffic  signal So   However,  in  Petersen  v«  Creneral  Rug  &  Carpet 
Cleaners ,  Inc  ^  ,  333  Illo  App,,  4-7,  discussed  later  on,  the  court 
held  that  the  principles  of  the  Moran  case  could  be  applied  where 
the  crossing  was  controlled  by  traffic  lightSo 
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Whether  failure  to  look  va.s  shown  and  constituted,  in 
this  case^  want  of  due  care,  was  an  issue  of  fact  for 
the  juryo   Morrison  Vc  Flowers,  308  Hlo  189» 

"The  rule  seems  to  be  quite  universal  that  a  pedes- 
trian's failure  to  keep  a  constant  lookout,  or  to  look 
again  after  hai ing  determined  that  he  can  safely  cross 
ahead  of  approaching  traffi..,,  is  not  contributory  negli- 
gence as  a  matter  of  law  but  it  is  a  question  for  a  jury 
whether  he  was    in  the  exercise  of  ordinary  care  for  his 
own  safety^   (Citing  caseso)" 

Vife  find  that  the  question  of  coritributory  negligence  in  this 
case  was  a  question  for  the  determination  of  the  jury.   See  also 
Reese  v»  Buhle,  l6  Hlo  Appc2d  13,  ik?    N^E.2d  ^31;  Vasic  v.  Chicago 
Transit  Authority,  33  Ill«>  App^2d  11;  Ney  v.  Yellow  Cab  Co,,  2  111. 
2d  7^»  117  NoE,2d  7^» 

The  next  point  urged  by  defendant  is  that  defendant  was  not 
guilty  of  any  negligence  that  proximately  caused  plaintiff's  injury. 
/        Forrestal,  a  police  officer',  who  ai'rived  at  the  scene  about 
one-half  hour  after  the  occurrence  and  investigated  the  accident, 
testified  that  he  had  talked  to  Bland,  the  cab  driver,  and  Bland 
had  said  he  first  noticed  the  man  when  he  was  about  50  feet  away. 
Bland  told  the  police  officer  that  the  plaintiff  was    walking  within 
the  crosswalk  and  that  he,  Bland,  had  the  green  light,  and  that  at 
the  time  he  was  driving  south;  that  when  he  saw  the  pedestrian  he 
applied  his  brakes  and  skidded  for  15  to  18  feet«   Bland,  on  the 
other  hand,  testified  in  court  that  the  first  time  he  saw  the 
plaintiff  was  when  he  stepped  in  front  of  his  cab,  and  that  he  then 
applied  his  brakes  and  blew  the  horn,  and  that  the  car  skiddedo   He 
stated  that  the  plaintiff  at  that  time  was  12  or  13  feet  ahead  of  the 
cabo   Bland  denied  that  he  told  the  police  officer,  Forrestal,  that 
he  saw    the  pedestrian  for  a  distance  of  50  feet. 

The  jury  had  a  right  to  take  into  consideration  the  fact  that, 
besides  the  driver  of  the  cab,  two    of  the  witnesses  who  testified  in 
favor  of  the  defendant  were  employees  of  the  defendant;  and  they 
had  a  right,  of  course,  to  consider  that  Rauworth  testified  that 
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there  were  no  cars  obscuring  the  view  of  the  driver  of  the  cab  at 
or  before  the  time  of  the  aociderit« 

The  jury  also  could  properly  consider  the  contradictory  testi- 
mony of  defendant's  witnesseso   Bland,  the  driver  of  the  cab,  tes- 
tified that  he  was  driving  in  the  inside  lane,  third  from  the  side- 
walk, and  that  there  was  another  car  in  the  center  lane  in  front  of 
him  from  which  the  pedestrian  stepped  into  the  path  of  his  cab. 
Lemley,  the  driver  of  another  of  defendants  cabs,  testified  that 
he  was  driving  south  in  the  middle  lane  of  the  three  lanes  of 
traffic,  and  that  the  cab  involved  in  the  accident  v\ras  in  front  of 
him  and  to  his  left*   Oi(  direct  examination  Lemley  testified  that 
he  saw  the  plaintiff  walking  from  the  southeast  corner  of  North 
Avenue,  coming  from  a  mailbox  on  that  corner,  and  that  he  saw  the 
plaintiff  step  from  the  curb  between  the  mailbox  and  the  post  on 
the  southeast  coiner  of  North  Avenue  and  LaSalle  Street,  and  that 
the  mailbox  is  6  to  10  feet  south  of  the  crosswalk.   Pictures  of 
the  intersection  were  inti'oduc:ed  and  they  do  not  bear  out  his  tes- 
timony with  reference  to  the  position  of  the  mailbox.   Lemley  also 
testified  that  theie  \vere  no  vehicles  going  south  in  the  lane  to 
his  righto   On  Cross-examination  he  stated  that  the  mailbox  w^as  on 
the  southwest  cornex'  of  NoTth  and  LaSalle.   He  also  testified  that 
at  the  time  when  he  first  saw  the  plaintiff  he  was    stepping  from 
the  curb  and  stepped  in  front  of  the  car  in  front  of  the  witness, 
and  that  at  that  time  the  cab  involved  in  the  accident  \\ra.s    about 
2.5  or  30  feet  in  front  of  him  and  just  north  of  the  intersection. 
He  testified  that  the  involved  cab  sounded  its  horn  and  put  on 
brakes*   The  plaintiff  denies  that  he  heard  any  horn.   Forrestal, 
the  police  officer,  testified  that  Bland  had  told  him  that  he  was 
driving  at  approximately  27  miles  an  hour,  which  speed  was  reduced 
to  7  miles  an  hour  at  the  time  of  the  impacts 

In  considering  the  evidence,  the  jury  had  a  right  to  take  into  . 
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consideratior.  the  facts  surrounding  the  alleged  contradictory 
statements  made  by  Rerinei-  to  an  investigator  for  the  defendant 
and  to  decide  whether  they  believed  Renner  or  the  investigator. 

The  jury  could  have  found  from  the  evidence  that  the  plaintiff 
had  started  to  cross  the  street  on  a  gi'eeri  light  which  changed  be- 
fore the  time  of  the  acidento   Iti  Petersen  va  General  Rug  &  Carpet 
Cleaners,  Inc.,  333  111^  -^PP^  ''-^7  *     ?8-59»  the  court  saids 


"o  0  0  Plaintiff  started  across  the  crosswalk  with 
the  green  light  in  he.™  I'avcr  and  at  the  same  time  the 
streetcar  fi-om  which  she  had  alighted  also  started 
westward  to  cross  the  inteisaction.   It  is  a  reason- 
able inference  from  the  evidence  that  the  motorman 
staT'ted  across  the  intersection  with  the  green  light 
in  his  favcrj   Plaintiff  had  a  right  to  assume  that 
vehicles  approaching  from  the  sor.th  and  north  would 
operate  towaid  arid  over  the  intersection  at  a  reason- 
able rate  of  speed",  that  they  would  keep  a  reasonably 
careful  lookout  for  plaintiff;  that  the  driver  of  a 
vehicle  would  have  it  under  such  control  as  would  en- 
able him  to  avoid  collision  with  plaintiff,  and  that 
he  would  yield  the  right  rf  way  to  her." 

The  court  also  quoted  1  i  om  Moran  v.  Gatz,  390  111.  ^78,  p.  ^4-82; 

"In  this  case,  appellee  testified  that  he  could 
not  see  a  pedestrian  appi caching  his  car  from  the 
left,  as  the  range  of  his  city  driving  lights  was 
to  the  rights   It  v^as  theiefore  his  duty  to  so  drive 
his  car  as  to  have  it  unde?  such  control  as  to  enable 
him  to  avoid  collision  with  other  vehicles  or  pedes- 
trians, and  whether  he  was  driving  in  accordance  with 
his  duty  to  yield  the  right  of  w-ay  to  pedestrians  at 
a  croSsw^alk  was  a  question  of  lact  for  the  jury.** 

In  the  instant  CdSe  the  jury  could  have  believed  that  the  cab 
driver  was  driving  south  without  having  his  vision  obscured  by 
anothei-  car  to  his  right «   Under  such  circumstances,  when  he  either 
saw  or  should  have  seen  the  plaintiff,  his  liability  would  have 
been  a  jury  questiorio   The  same  rule  would  apply  if,  in  accordance 
with  the  testimony  of  Renr.er,  the  jury  believed  that  defendant's 
driver  was  making  a  left  turn  from  North  Avenue  to  go  south  on 
LaSalle  Streeto 

Defendant  finally  urges  that  the  verdict  for  the  plaintiff  is 
against  the  manifest  weight  of  the  evidence. 
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in Vasic  vo  Chicago  Ti-ansit  Authority^  33  111.  App,  2d  11, 
we  had  before  us  a  case  in  which  the  plairtitf  was  struck  by  a  bus 
at  the  intersection  of  Adarns  and  State  Streets  in  Chicago.   The  bus 
was  making  a  light  turn  into  Adams  Street.   The  jury  rendered  a 
verdict  of  not  guilty  on  behalf  of  the  defendant  9  upon  which  judg- 
ment was  entered,  and  we  affirmed  the  judgmento   In  this  court,  as 
in  the  instant  case,  it  was  argued  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence.   In  that  case  we  discussed 
the  function  of  a  reviewing  court  where  it  is  alleged  that  the 
verdict  is  against  the  manifest  weight  of  the  evidence,  and  we 
quoted  from  Read  vo  Cummings,  J'^'-^    111,,  App^  607»  59    N.E,2d  325» 
where  the  court  said,  with  reference  to  a  reviewing  court  setting 
aside  a  verdict  and  judgment  because  they  are  against  the  manifest 
weight  of  the  evidence? 

"9  c     e    This  couit  in  passing  on  the  question 
must  take  into  consideration  not  only  the  ver- 
dict of  the  juiy  but  the  fact  that  the  trial 
judge  saw  and  heard  the  witnesses,  overruled 
the  motion  for  a  new  trial  and  entered  judgmento 
It  requires  much  more  for  this  court  to  set 
aside  a  verdict  and  judgment  than  is  required 
of  the  trial  judge.  ...  the  question  of  the 
preponderance  of  the  evidence  does  not  arise 
at  all  in  this  court*  [Citing  cases]  .  .  « " 

In  the  Vasic  case  we  say» 

".  o  «  In  ordei-  for  the  court  to  determine  that 
the  verdict  is  against  the  manifest  weight  of 
the  evidence  an  opposite  conclusion  must  be 
clearly  evident  01  the  jury*  s  verdict  palpably 
erroneous  and  wholly  unwarranted  from  the  mani- 
fest weight  of  the  evidence*   Benkowsky  v. 
Chicago  Transit  Authority,  28  Hi  App2d  257, 
171  NE2d  4-160   A  -lerdict  will  not  be  set  aside 
merely  because  the  jury  could  have  found  differ- 
ently or  because  judges  feel  that  other  conclusions 
would  be  more  reasonable*   Kahn  v*  James  Burton  Cq, , 
5  I112d  6l4,  126  NE2d  836.   In  Devine  v.  Delano, 
272  111  166,  I8u,  111  NE  7:^2,  7^-8,  the  court  saysS 

"A  greater  or  less  probability,  leading,  on 
the  whole,  to  a  satisf actoi'y  conclusion,  is 
all  that  can  reasonably  be  required  to  estab- 
lish controverted  facts*   (l  Greenleaf  on 
Evidence ,  =--l6th  ed-"Sec  1;  Commonwealth  v. 
Webster,  5  Cush  295 5  H  Am  &  Eng  Ency  of  Law, 
—  2d  ed"..490.  )  "» 
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In  Ney  v.  Yellow  Cabo  ,  2  111.  2d  7^»  H?  N.E.2d  7^4-,  the 

court  says? 

"Questions  of  negligence,  due  care  and  proxi- 
mate cause  are  ordinarily  questions  of  fact  for  a 
jury  to  decide.   The  right  of  trial  by  jury  is  rec- 
ognized in  the  Magna  Charta,  our  Declaration  of  In- 
dependence and  both  our  State  and  Federal  constitu- 
tions.  It  is  a  fundamental  right  in  our  democratic 
judicial  systema   Questions  which  are  composed  of 
such  qualities  sufficient  to  cause  reasonable  men  to 
arrive  at  different  results  should  never  be  determined 
as  matters  of  law»   The  debatable  quality  of  issues 
such  as  negligence  and  proximate  cause,  the  fact  that 
fair-minded  men  might  reach  different  conclusions,  em- 
phasize the  appropriateness  and  necessity  of  leaving 
such  questions  to  a  fact-finding  body.   The  jury  is 
the  tribunal  under  our  legal  system  to  decide  that 
type  of  issues" 

In  the  Vasic  case  we  further  held  that  under  the  evidence  in 
that  case  reasonable  men  might  differ  on  the  inferences  which 
properly  might  be  drawn  from  the  evidence  in  the  record. 

It  is  apparent  from  the  conflicting  testimony  in  the  record 
that  some  of  the  witnesses  were  mistaken  or  may  not  have  been  tell- 
ing the  truth.   Their  credibility  was  a  matter  which  the  jury  had 
to  determine.   The  case  was  tried  before  an  experienced  trial  judge 
who  heard  the  evidence  and  observed  the  witnesses  on  the  stand, 
and  who,  by  accepting  the  jury's  verdict  as  proper,  placed  his 
seal  of  approval  upon  the  jury's  determination  of  which  witnesses 
were  telling  the  truth. 

Under  those  circumstances,  we  cannot  say  that  reasonable  men 
could  not  differ  on  the  inferences  which  properly  might  be  drawn 
from  the  evidence  adduced  in  the  case.   Nor  can  we  say  that  the 
jury's  verdict  was  palpably  erroneous  and  that  from  the  evidence 
an  opposite  conclusion  was  clearly  evident.   The  questions  were 
for  the  determination  of  the  jury.   Had  the  jury  found  in  favor 
of  the  defendant,  we  think  that  as  in  the  Vasic  case,  we  would 
have  been  constrained  to  uphold  the  verdict,  and  in  this  case 
the  verdict  for  the  plaintiff  is  not  against  the  manifest  weight 
of  the  evidence. 
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We  have  taken  with  the  case  a  motion  of  the  plaintiff  to 
strike  the  abstract  and  brief  filed  by  the  defendant  and  a  fur- 
ther motion  to  dismiss  the  appeal»   Under  the  circumstances  of 
our  decision  these  motions  are  denied. 

The  judgment  of  the  Circuit  Court  of  Cook  County  is  affirmed. 

AFFIRMED. 


ENGLISH,  P.J.,  and  DRUCKER,  J.,  concur. 
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No.  11822 


'Abstract 
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IN    THE 
APPELU^Tfi  COURT  OF  ILLINOIS  t^  U  IL  Is  ifij 
SECOND  DISTRICT  ^^^^  i  '=  !S54 
L°e!X!l£/L«^-   KELIETT 


EUZABETH  JOHNSTON  and  EDWAKD  L. 
COBB,  as  Conservator  of  the  Estate  of 
ELIZABETH  JOHNSION,  an  incompetent 
person, 

Plaintiffs-  Appeilants, 
vs. 
CAROLINE  S.  MALM,  et  al. 

Defendants-  -Appellees. 


Appeal  from  the 
Circuit  Court  of 
Winnelago  County. 


ABRAHAMSON— P.J. 

The  plaintiffs,  Elizabeth  Johnston  and  Edward  L.  Cobb, 
her  son  as  well  as  ner  conservator,  instituted  tnis  action  against 
the  defendants,  seeking  the  rescission  of  a  promissory  note 
and  trust  deed  securing  it,  a  declaration  that  the  defendants  be 
declared  trustees  of  all  sums  expended  by  or  in  behalf  of  Mrs. 
Johnston,  and  her  restoration  to  the  status  quo  existing  prior  to 
the  execution  of  the  agreements  described  in  the  complaint.    At  the 
conclusion  of  the  plaintiffs'  evidence  Uie  tiial  court  granted  the 
defendanu'  motion  for  judgment,  and  this  appeal  followed. 

In  their  complaint  the  plaintiffs  alleged  the  appointment 
of  Cobb  as  his  mother's  conservator,  her  widowhood,  and  owner- 
ship of  ner  unencumbered  residence  in  Rockford,  UUnois;    tiiat  she 
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was  not  of  sufficient  lueutai  capacity  to  know  the  nacuxe  aoU 
extent  of  her  property,  and  was  unable  to  transact  her  business; 
tnac  in  i9o7  iVtrs,  Joanston  enipioy^:^  tne  defendant,  Arnold,  as 
her  agent  to  secure  an  investiuent  property  co  produce  inco.iie  for 
her,  and  tiiat  Arnold,  Knowing  Mrs.  Johnston  and  aware  of  her 
disabilities,  acted  as  her  a^^ent  and  occupied  a  fiduciary  relation- 
ship with  her;    that  on  October  28,  1957,  Arnold  procured  tne 
Bi^nature  of  Mrs.  Johnston  on  a  note  in  che  ariiount  of  ^9,  000, 
secured  by  a  trust  deed  on  her  residence,  and  on  a  note  in  tne 
amount  A  |i4, 600  secured  by  a  trust  deed  on  a  duplex  being  pur- 
chased by  her;    that  die  docunients  were  executed  by  Ivlrs.  Juiinston 
witnout  independent  advice  and  while  under  the  cisability  known 
by  Arnold;    that  the  proceeds  of  the  loan  on  .ler  residence  were 

applied  in  part  payment  of  the  purchase  of  the  dupiex,  to  which 
I 

title  was  held  by  the  defendant,  John  Parson,  and  Betty  J.  Parson, 

his  wife;    that  John  Parson  was  the  son  of  V/.  W.  Parson,  a  de- 
fendant; was  an  eniployee  of  W.   W.  Parson's  Agency,  a  corporation, 
&i\d  was  acting  wii^an  tne  scg^^e  oi  iiis  aataurity;   that  Arnold  was 
either  an  eaiployee  erf  the  corporation  or  ciosel>  connected  with 
its  operation,  and  at  ail  relevant  times  was  acang  as  agent  for 
the  defendants;   Uiat  Arnold  iiiduced  iVirs.  Jonnston  lo  execute 
/     tlie  docuiuents  by  nieans  of  falsely  and  fraudulent!)  representing 
mat  the  dupiex  was  rented  and  tnat  its  incOiine  was  soilicient  to 
pay  the  instailments  on  botn  notes;    tiiat  tiie  sale  price  of  the 
duplex  in  the  auiount  oi  4>23, 500  was  unreasonable,  exorbitant,  and 
exceeded  its  fair  cash   .larket  value  at  tiiat  time;   tiiat  the  trust 
deed  on  uie  duplex  was  foreclosed  and  was  sold  for  ^itf,  GOO; 
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that  the  defendaucs,  W.  W.  P&rsun,  John  Parson,  Robert  G. 
Arnold,  and  W.  W.  Person's  Agency,  Inc. ,  acted  in  concert  and 
con^iracy  against  Mrs,  Johnston;   that  the  note  and  trust  deed 
on  tlie  residence  were  sold  to  the  defendant,  Caroline  Malrii,  who 
was  still  tlie    holder  tiiereof  . 

In  ail,  toe  plaintiff  called  14  witnesses  in  her  belmif, 
including  herself,  aixl  the  defendants,  John  Parson  and  Robert  G. 
Arnold,  who  testified  adversely    pursuant  to  the  provisioiis  of 
Section  60  of  tlie  Civil  Practice  Act,  Illinois  R  vised  Statutes 
1957,  Chapter  110,  Section  60. 

With  tlie  exception  of  the  testimon)  of  witnesses  whose 
testiraony  will  be  analyzed  in  the  succeeding  parag,rap{is,  tlie 
cumulative  effect  of  the  plaintiffs'  witnesses  was  tiiat;    Mrs, 
Joiinston  was  a  63  year  old  widow  in  October  of  1957,  einplojed 
in  a  local  restaurant;   at  times  in  the  past  and  subsequently  she 
was  subject  to  w^at  h&x  son  aiid  frieiuls  teruted  as    spells  ,  during 
which  she  would  chanjje  fron.  a  quiet  person  to  one  who  was  loud, 
tx>i&terous,  a>id  given  to  tiie  use  of  profanity,   during  tiiese  spells 
she  was  incUned  to  lead  people  to  believe  that  she  was  a  person 
of  son^e  means,  and  would  accou>pany  the  witness,  Thomas  Need, 
to  night  clubs  and  taverns,  attired  in  loud  clotliin^,  we'  i.lng  colored 
horn  riniiied  glasses  at  night,  and  prone  to  ixiy  drinks  for  strangers; 
on  one  occasion  she  paid  for  dxiaks  witti  a  hundred  dollar  bill  and  per- 
mitted the  waitress  to  keep  the  change;   ttiere  was  no  evidence  tendered 
establistiing  her  sobriety  or  tae  lack  of  it  at  the  time  oi  this  latter 
incident;   Need  was  a  former  rooaier  of  Mrs.  Johnston,  who  in- 
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dlcated  that  when  she  was  in  one  of  her    spells    she  would  talk 
loud,  nave  a  reai  crazy  laugh,  but  he  did  not  li^ean  to  imply  by 
that  tnat  she  was  unbalanced;    it  was  .us  c^inion  that  sae  should 
not  conduct  business  in  the  gay  auiiosphere  in  which  she  lived 
at  that  time,  but  that  she  was  not  unbalanced,  but  rather  became 
a  carefree  type,  living  as  tiiougn  she  were  2o  years  younger;   he 
did  not  know  if  her  mood  was  rational  or  irrational  in  October  of 
1957. 

On  one  occasion  she  employed  a  man  to  remove  a  dead 
tree,  or  the  limb  oi  a  tree,  froni  (he  rear  yard  oi  her  residence 
and  plant  it  in  the  front  yard  .    On  anotiier  occasion  Mrs.  Johnston 
purchased  a  motor  vehicle  for  her  granddaugiiter  for  tne  sum  of 
^2, 000  without  an>  effort  to  negotiate  witn  the  salesman. 

The  defendant,  Robert  Arnold,  testified  ttiat  he  was  a 
licensed  real  estate  broker,    etriployed  by  W.   W,  Parson  for 
approximately  25  years,  arid  that  he  knew  Mrs.  Johnston  for  45 
to  50  years.    In  the  fall  of  1957  she  contacted  him  and   evinced 
an  interest  in  the  purcijajBe  of  some  investment  prc^rty,  whereupon 
ne  informed  her  of  tlie  availability  of  the  duplex,  which  she  sub- 
sequently purchased. 

Arnold  testified  that  the  duplex  was  rented  and  had 
an  income  of  $180  a  month  and  that  the  mortgage  payments  on 
the  $14,  500  loan  were  $145  per  month.    If  a  loan  in  the  amount  of 
$9,  (XW  was  procured  on  her  residence  it  would  require  a  pa>nient 
of  $90  a  month,  leaving  a  deficiency  of  $55  a  month  to  be  luade  up 
in  some  manner.    He  did  not  imow  how  she  was  going  to  do  this, 
but  he  was  aware  of  xhe  fact  that  she  was  employed. 
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The  docuiiieiKs  in  quesuoii  were  prepared  b^  Parson's 
Agency  aud  Arnold  took  theni  to  aer  taonie,  where  he  remained 
approxin lately  one  iiour,  during  which  tune  she  nad  tiiera  in  her 
possession  for  possibly  haii  oL  tli&i.  time  before  signing  tiieni. 
Mrs.  Johnston's  gianddaugiiter  and  her  husband  were  present  in 
the  home,  but  not  in  tne  same  rooiu  at  the  time  of  tlieir  execution. 

The  defendant,  John  Parson,  testified  that  he  was  the  son 
and  en^ioyee  of  W.  W.  Parson,  who  died  on  August  2,  i9(>0;   that 
ne  and  his  wife,  who  was  not  made  a  defendant,  held  title  to  tlie 
duplex  for  the  benefit  oi  nis  father,    W.  W.  i^xson,  and  K.  M. 
Mott,  who  was  also  not  made  a  party  defendant;   that  the  witness 
had  no  interest  in  the  duplex,  received  no  portion  oi  tne  proceeds 
of  its  sale,  and  that  die  conveyance  to  Mrs.  Johneton  was  made 
as  directed  b>  the  beneficial  owners. 

Tlie  witness,  Arthur  Grams,  was  a  general  contractor 
who  was  called  to  testify  regarding  the  value  of  the  duplex,  but 
whose  testimony  was  ruled  inadmissible.    The  plaintiff  made  an 
offer  of  proof  that  Grams  was  a  builder  and  in  tiie  real  estate 
business  for  a  period  of  ten  years,  and  that  in  the  year    1957  he  erected 
5  two-family  dwellings  in  Rockford  and  its  environs;  that  on  February 
11,  1963,  he  examined  the  outside  of  uie  duplex,  measured  the  ex- 
terior of  Che  building,  and  looked  in  the  windows;  tnat  based  on  his 
ei^erience  and  knowledge  the  fair  casn  market  value  of  the  duplex 
in  1957  was  $17, 500. 

Although  not  a  part)  to  the  litigation,  John  Malm  testified 

under  the  provisions  of  Section  60  Uiat  he  purchased  the  $9, 000 

promissory  note  and  trust  deed  securing  it  on  Mrs.  Johnston's 

residence  on  behalf  of  his  wife,  who  had  had  no  contact  with 

Parson  or  any  member  of  his  agency.    He  had  never  met  Mrs. 

Johnston  and  knew  nothing  about  her  when  he  purchased  the  docu- 
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ments  in  question.    Payments  were  iviade  periodically  until 
Mr.  Parson  Jaecame  ill,  wnen  they  lapsed,  ixit  were  resumed 
again  in  Septeraoer  of  i960. 

Ivu's.  Joanston  testified  ciiat  sne  knew  the 
nature  of  Arnold's  ixisiness  and  ^^ontacted  nim  to  talk  about 
uuymg  souie  property,  but  did  not  tell  him  why  she  wanted  to 
buy  the  duplex.    Sne  was  leguiarly  employed  at  tne  time,  be- 
lieveo  Uiat  the  price  oi  tne  duplex  was  ;^2ci,o00,  aud  uiat  she  did 
receive  a  statement  regarding  the  transaction  after  she  Iiad 
signed  tne  papers,  but  did  not  discuss  uie  matter  of  its  pur~ 
chase  witn  anyone. 

iViarion  oobb,  tiie  daagnter-in-iaw  of  ivurs. 
Johnston,  testiti'^d  tnat  sne  and  ner  husband  did  not  learn  that 
Mrs.  Jonnston  nad  pu.  coa&ed  the  dupxex  until  November  of  1959. 
Mrs.  Jonnston  nad  not  paid  txie  taxes  on  her  residence  because  she 
said  that  me  City  of   Kockford  did  not  need  .ler  aioney .    in  the 
first  part  oi  January,  i9oi>,  a  bill  for  insurance  froat  the  Parson 
Agency  was  received  for  the  duplex  anci  sne  and  lier  husband  met 
witn  j^rnold  and  Mr.  Parson,  and  tiie  Cobb's  attorney,  at  wiiich  time 
the)  apparently  discussed  Mrs.  Johnston's  purcnase  of  tne  duplex. 

In  September  of  i9oO  Joun  LViaiiii  nad  contacted  tiie 
CoDbs'  attorney  to  inform  him  that  the  laortgage  on  tne  Jonnston 
resiaence  was  unpaia  ana  was  about  to  be  ioreciosed.     ine  Cobbs 
apparently  brought  the  interest  payments  on  the  note  to  a  cui  ^ent 
basis. 

Additionally,  uie  plaintiff  called  Or.  Carl  Hamann 
who  testified  umt  waeu  he  iiirst  met  Mrs.  Jo.Waton  in  ^..tooer  of 
1961,  his  diagnosis  of  iier  condition  was  manic  depressive  of  a 
sufficient  degree  to  warrant  that  she  rentain  under  his  care  until 
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.xsiqub  9dJ  io  safirfjiuq  a'ncj-iunoi,  .a^f/i  toaauuaib  ^Unaiaqqe  ^sn) 

9rii  ti;.t.j.  .^  L»«>i.  >   ijjJVl  nflol  Od^i  lo  isd.rjdjqtic   ji 

nujeiii  ao  s^  tin;  Jfiii)  i^r;  miuini  c]  (&nicjjfi  'addoJ 

3nBj.w:t  B  o3  5JUU  d£U  no  aja&nitAq  iadidJiit  &tu  jnj|(Uoid  "(iJatfiiKiqA 

.aiaad 
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lu  atxjol-v-.  iii    .■ '-•  .-i..,.'  s::      iamvii     .i«  )i,i  i    ,,  inj  ••■j.j   >..v 

ft  ti'  :i>viaabiqt>b  :^tnfi...  Hktw  ti'jistiMty^  isrf  )o  «im>ns«ib  aid  ,ldVl 


Umc  Mrs.  jolicifttiifi  wae  incor.^^etent  vhan  ubie  "»■&&  in  a  inwnix..  state 
aitU  i^ouiU  u^  urausact  l3u»lisie«e  witti  ^ooU  ji^guteot,  tar  tae  i  ^6s>ii 
time  fine  iiif<^i6  imsQ  ever>t<Ut%  ofi  umoaUsti'.  opinions. 

Wi^eti  ttitt  piaiuul'f s'  louusei  eauij;^itu>  poe«  a  tiypouiecical 
qucscion  to  Dr.  Han\ann  logarding  tit«  coit;pet«;uv>  ai  K4rt.  Ji.Ur4Sto;i 
on  October  28,  i9S7,  whicJi  woukJ  Ittcarporfiiie  ihsa  E>&8tin50*iy  of  all 
tt\&  ^itne«aes  wiio  iiad  previoaeiy  teatiified  to  am  coixlitioo.  the 
court  refijVi^-'.d  to  permit  tiiia. 

i.  -J,  suit  to  I'asciiKJi  dacur.idnts  because  ot  tnt  aiicgcxJI. 
■ .:  ..wui»i  incapacity  ^^  tii©  u*Mmx  ^r  $raat«ji »  it  ie-  ttie  kirdea  ol 
Hw  part)'  seekitig  rei!>.i&t»iat'^  po  ea'CabUsrt  t^e  iscor^.tpetanw)  by  a 
pr«£poju44i!:enc@  %d  ta&  &vliteKiv#.    014  aga.  occ«mu'icit>»  ot:  «ven  the 
paruuii  iiiipaii'iu@£a  oi  ta«£  ^iicaiai  icaci^iti^s,  ie  &m  uec^tt^arlij 
a^flcltuat  to  warrant  th^ir  r^acissioin.  And  Ut:i  rule  ia  th&t  it 
ma  pan^  iiaa  auiiiU«ut  i...«ntai  w&pacit>  to  compr^Mfnd  u^  nature 
ai  tiic  trausaction.  ita  tnmnlng  &m  alfert»  and  ia  able  to  protect 
kiM  i^wu  iuttsrest,  u*m  QOtfi  »M  mnn  4»9d  wiU  moc  bisi  set  aai4@. 
Ca  .ipbeU  v.  Frser.an  (1^21)  296  Ul.  536,  130  h.  E.  3i9;  jolmaon 
V.   i-aue  (i95S)  469  iii.  i3i»,  i5  N.  B.  id  7ia 

If  a  per«u£i  ifi.  capa2;»i6  of  anderacaijdiii^  i»  a  r3aso»ab]« 
ffdlNfusr  tJlMs  imture  aiK>  cliaracior  of  die  transaction  in  whicti  ne  ia 
ai^gad,  aiid  oi  tiaiuaavUng  ordUiar)  buaineaa  &fifai)8  in  mrhich  hia 
iiitardata  aid  iiwatved,  he  la  conipeidnt  to  dispose  at  his  property 
l»>  itoed  aiK'  ui  caii.ijrxiber  it  witn  a  rr>ortga^e  or  trust  deed,    uucas 
V.  WoatrA>  (1931)  406  liL  243,  96  N.  E.  2d  623.   Greattiouae  v. 
Voaburgrt  <1960)  i^  Iii.  id  535,  i69  N.  !£.  2d  97. 
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oi  Mr B.  j^^asttun  on  October  28,  1957,  faiie  siiurt  of  that  quanta;a 
ol  pit^f  requir«id.  aito,  at  btusu  etcaima^tsSd  umt  Kirs.  Joati&t^u  waiii 
«  percoi)  af  v«r>iug  ecceatxUicies  wiucu  did  nue  saj^canualij  itupAlx 
her  lacuities  and  pi&ckde  u^  ttoai  knowing  ai)d  ajf^ruving  lae  imturd 
•od  i:«i:uiicacii:;i.fi  jI  Uic  ic&aBSH-ctiou&  at» sailed. 

We  aij^Tfie  mtn  the-  cauii  tiiat  tite  evid^nwc  of  tiia  kj- 
wiuijsaea  regaidin^  me  aUogt:d  iuv0.upetea;j>^  K  rs.  Johnatuci  in 
&i.>wia&  e£tabUa.4ed,  nor  tended  &::  eatablisa,  tier  incorup«t&iic>.  out 
at  li^t  iucii^tdd  a  pti^oi\  c}f  cbai^goabie  mood.     AdMitt^^j ,  a  aon* 
aoKjpert  witrjes^s  a^>  be  ^<Sittiiu.&d  t^  <$xpras»  hit  uptaiou  regardiag 
tii^  a'^etitai  capawit/  ui  ai^ui&v^r,  Ixit  it  i»  iie^^aat.  j,  mat  ae  r^iaits 
tectfe  itoiix  wkii^h  a  uiui't  ii'.ay  determias:  t^t  im  ia  abla  imelU^«tatl/ 
to  eiqprufifi  au  s^iuusi  uport  r.ict^tal  capaa!.>.    Musaer  v.   lurasa^ 
iiH9)  402  IIL  33.J.  B4  h  E.  2d  335. 

Ttie  wouri'a  liikiia^a  al  ia^i  m  c*ua  r&ap3<.t  ate  wOtrr^^c 
avid  will  Dot  be  diacuib«i»  jmsmmi  t>ie  decree  ia  ciaaarly  not  a^^nst 
U»i  wdijy^Kt  i^  tUtf  evid«i»»v«,    jtH^ltkOk^  V.   uijms  (i9«»b)  ^OV  Ui.  i^a« 
id  M.  c.  id  7iO. 

i»  addiUua,  me  c<^ii'a  rcsfueaito  per^iat  Dr.  Hauiaoa 
ID  oq^re&a  aifi  opiniua  t&^&TCixa^  t¥i£»*  Jooastuu'a  c;ieata   v^uiitioiu    . 
4  >ear8  prior  to  tii«  dat«  wl  Uia  htai  exai  <iAatiai)  waa  piop«r.  tor  tne 
rwMMn  tttat  ti;us  avpotuctiwai  queeu ^n  to  be  po8cK:i  tu  lae  doctor  wouid 
ttavc  invoiv^Ml  c.n«  r4mdition  of  a£  qpimotii  imsed  upcm  fat:ta  whii,a  t^ie 
court  had  p^  eviomiy  a.tjd  tm  aq^arate  occaaioii6  laii^  iuadsKiuAt^'  to 
airport  opiuiou  evideoce.  iS  t UP  Evidence  &tc.  ,^30. 

la  cauuecciou  wktit  t&iu  iaau^s  rcjgardiag  tiM  exiatcfsw^  ol 
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a  fiducial  V  relationenip,  we  would  like  to  observe  at  he  out- 
set that  the  piaintift's  alleged  in  paragraph  4  of  their  complaint 
tnat  tne  defendant,  Arnold,  was  erapioyed  b>  Mrs.  Johnston  as 
her  agent    to  locate,  secure  and  obtain  an  investnient  to  produce 
income  for  her  ,  the  puipose  oi  wiuca  apparenUj  was  to  liave 
Arnold  occupy  a  fiduciary  relationship  with  Mrs.  Johnston,  yet 
in  paragraph  iO  of  their  coraplaint  the  plaintiffs  alleged  that  at 
all  times  the  defendant,  Arnold,  was  acting  as  agent  for  the  re- 
maining defendants,  tne  purpose  of  which  was  apparently  to  es- 
tablish a  reiationsnip  among   tlie  defendants,  uiaking  Arnold's 
allegedly  in. proper  conduct  imputable   to  tliein. 

Neither  tne  complaint  nor  the  evidence  adduced  in 
its  support  informed  us  regarding  prior  dealings  between  Mrs. 
Johnston  and  Arnold  whicu  would  nave  given  him  actual  or  con- 
structive knowledge  of  aer  ailagt^d  incapacity.     Because    be  who 
alleges  must  prove',  we  cannot  indulge  in  any  presumption  that 
ne  possessed  such  knowledge  and  in  tne  absence  of  any  evidence  on 
this  question,  we  can  only  properly  infer  that  he  possessed  none. 

Admittedly,  Mrs.  Johnston  was  the  aggressor  in  this 
matter  in  the  sens  a  tnat  she  contacted  Arnold,  knowing  tiiat  he  was 
a  real  estate  broker  engaged  in  the  sale  of  real  estate,  from  the 
proceeds  of  whicn  he  would  derive  a  commission.    iiX-ept  under 
uncommon  circumstances,  a  real  estate  broker  o.  salesman  acts 
in  behalf  of  the  selier,  and  when  he  has  produced  a  purchaser  ready, 
willing  and  able  to  buy  on  the  seller's  tera.s,  ne  has  discharged  his 
obligation  and  is  entitled  to  his  commission. 

Under  the  circumstances  of  the  case  at  bar,  Arnold's 
original  position  was  tnat  of  agent  for  the  owners  of  the  duplex 
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-3UO  ad.  Jfi  ovaesdu  oj  ^li  biuow  t^w  ,qin8(ioij£l9i  ^lAioubl'i  £ 
.   .  1     :  ik/  t  ;.q«ii^£isq  ai  bo:  nils  allUnimiq  aril  lads  1st 

jjuboiq  03  3no  r,;3ii\^r.i  afi  nlAKic  ':;iiii  cujooa   ,33t;jcl  cj    las^B  tad 

tjviifi  Cj   iii^  ( ijiiEiiiK^qu  1    if.w  iu  .  ^  s>nJ  .  lad  lol  aiuooni 

33(  ,ao}ani)ol,  .31av1  iUiw  ^ jsiSi  ^isicubiJ  £  ^(^:^o(>  bloniA 

]£  JiiiU  bt.^::/L«  <ilUlALE.iq  sm  JUi  ■    liSllI  )0  Oi  liqB^L^SIBq  til 

'ta'i  tjtii  lol  J-  feuiJ  ,<£  dkfiw  .bioiiiA  ,3nfi/:)rt£.i3b  sm  aainij  lis 

-(»9  03  {b  a  siivy  d;.idw  lu  aaoqii;q  ana  ,3j|f:  iin;£.-n 

a'biOfiiA  ^al^ijiu  .ajufitifivteb  srfj   ^aomn  qLianoijais"^  b  faiidfii 

..it$»ii2  uj    t>id£3uq..u  JwUtMio:j  laqoiqKii  /Ud&^diifi 

ni  bd'jijbb£  -^-^nabivs  ti.j  icu  3niaiq*aoj  am  lotui^A 

.A^  fnod  a^rihCK^b  loiiq  ^lubru^^-i  ati  boi.aolni  3ioqqua  331 

-iiu^  i^'  ;*i-j^i>  ...i.i  u;..vi^  ;jv6U  bluow  fj^iftw  blOfliA  bn£  no3Bnricl 
oriw  £d  a<su£j.aa  .vn^AqBuai  i^i^ali^  ion  4o  y^biiiwon^i  3vi3-u"LJa 
jiiij  ai.U44.iij35iq  .-.iii  ui  a^.LOai  juu.: ii,.  .J v.    /sYCiq  jdUi»i  e-  - 

.soon  bdaasa-ioq  ^i<  j&iij  lijiiA  ^.i&quiq  |iuo  fl£.>  9w  .uouadLp  ai/l] 
alfl3  ai  xoaad  icc^fi  9fl]  aaw  nojaariol  .a  iM  ,  i^ibifinmbA 
mam  ad  J&i3  ^rawoiui  .biuiiA  b33:^id<'ioj  ada  jati]  egaaa  ddJ  ai  isjjfiji] 
•d)  nioii  ..3a2a&  iBui  k*  9l£a  9d3  ai  bo^^od  i9}ioid  ttjaiae  Issi  £ 

13UJL/  .aoif  .  evii^b  Oiijov?  t-i.  ic  absaaoiq 

4j:j£  ii£ii  e-jiba  .c  i&ioid  33  .        ..-t^x  &  ,a$>  jajuaniii.iij  aomtnosmt 

,<b£d7  1:  jq  A  L.  q  a&fi  t^n  nddv/  bdfi  ,'iail9a  91I}  lo  lladsd  ni 

aid  ba^ij'Xfid^.uib  a^ri  :::<  .  a'-ifvil£i3  3:t]  nc  /ud  0}  sidfi  bna  saliltw 

.ill  .  9  ai  baa  noija^iido 

•*lilOinA  .T£u  la  £jaE.-  ail-:  in    ...:..    ,j^.    .;;3it.    ■en:  i-bnU 

X9iqbb  aa]  to  aisowu  aru  lui  3a:3^t>  10  3Ba3  aaw  aoisiaoq  iaai^lio 
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in  question,  and  it  will  be  picsun:ed  that  he  continued  to  act 
a£  agent  for  tiie  same  principals  until  it  had  been  eetabllehed  that 
tiiat  relationship  was  terivJnated  and  a  new  reiationgfiip  created 
with  Mrs.  Johnston. 

In  effect,  the  piaiutiffs  liave  sought  to  liave  a  resulting 
constructive  trust  inipresssd  upon  the  proceeds  of  the  various 
notes  and  trust  deeds  b>  showing  a  breacn  oi  the  fiduv..iar>  re- 
lationship owed  to  ^'ij  E.  Johnston  bv  Arnold  and  the  oJier  defendants. 

It  is  the  rule  in  Illinois  that  to  establish  a  fiduciary  re- 
lationship by  parol  evidence,  the  proof  HiUSt  be  clear,  coiivinwing 
arid  so  strong,  unequivocal  and  unr/dstakable  as  to  lead  to  but  ane 
conclusion,  and  the  burden  of  establishing  that  relationsiiip  is 
upon  the  one  who  alleges  its  existen^^e.    Johnson  v.   i_ane  (i938)  369 
111.   135,  13  N.  E.  2d  710. 

In  Pfaft  V.  Petrie  (1947)  396  lii.  -44,  71  N.  E.  2d  345,  me 
plaintiff  was  a  74  year  old  widow,  not  strong  physical!)  and  soiuewhat 
ianie  as  the  result  of  a  stroke.    The  defendants  were  friendly  with  tlie 
plaintiff,  who  wasabout  to  lose  ner  home  by  reason  of  her  iiioitgage 
being  in  default,  taxes  for  the  years  1938  to  1943  were  unpaid,  and 
three  judgments  ;iad  t>een  rendered  against  her.     The  piaintiff 
executed  a  quit  claini  deed  to  tlie  defendants  w  lo  moved  into  the 
plaintiff's  honie,  wnere  they  were   residing  at  the  time  erf  the  trial. 
TcvQ  plaintiff  instituted  an  action  seking  the  cancellation  of  the 
deed,  alleging  fraud  in  the  execution  and  breach  of  the  fiduciarv 
relationship  said  to  exist  between  the  parties.    In  discussing  the 
creation  and  obligations  imposed  by  a  fidaciar)  relationship,  the 
court  said: 

Broad  though  tne  limits  of  a  fid  aciary  relation  may 
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be,  nanetheless  there  are  a  .its  wiiere,  as  here, 
tne  cvideui^Q  a(iau«.e«i  at  uie  trial  Wiioiiy  tails  to 
estabiifh  a  fiducial}  relations tiip.     A  fid'.iv-iai  3 
reiauoiisiup  mast  oe  Jsased  on  fiOii.etiilng  more 
than  that  trie  fact  chat  the  parties  are  neij2^ibors 
ttiiU  tiiat  a  liieiKieiup  exists  i>etw&cu  tiieiu.     rner^: 
is  no  eviaeiice  oi  pievious  buEiiiesfe   dealin^B 
betvketiii  tiie  parties,  no  evidence  tTiat  piaiocixi 
sought  01  received  defeudaats'  advi  e  in  Iser  business 
anairs,  no  appreciai:>le  usvidence  oi  li.entai  weak- 
uess  or  an  uiiwonscionable  ..ontract--in  fact,  au 
evidence  tuat  tne  piaintitt  reposed  uust  aud  con- 
fidence m  trie  deleiidaiits.  ***ks  prospe^Dvc  ba,er 
auu  Si^Uer,  tue  pai  ties  stood  on  opposite  Sides, 
eacu  seeidng  to  furtiier  nis  own  best  interests.    It 
IS  0DVIJU&  Ciiat  w  ;  coiiUiiumg  reiauoa  ot  t>u>er  and 
teller  lends  no  ^.rcden-c  to  piaiutiff's  l  ontentiou 
xeiative  to  me  exi&teuce  01  a  iiUaciar^  reiauuiisuip. 
When  a  reiauoasnip  of  trust  and  confidence  is 
estabiisiied,  me  £Atiden  is  on  uie  j^antee  to  snow  that 
the  agree; '.ent  ib  eiiiineriti_,  lair  -duG  v/as  pra..ured 
wittiout  tile  exercise  ot  undue  intiuence.     btautenbiei  v. 
Staufeubiei,  388  111.  51 1,  58  N.  £.  2d  569.    On  tiie 
ocaer  nand,  uie  iiutiai  burden  oi  proof  is  on  tne  party 
seeking  reiief  to  show  tiie  existence  of  a  tidu^xar} 
reiauousnip.    otewari  v.  ;:>uuagei,  ^^^  LlI.  2u9,  05 
N.  E.  2d  268;    McGiaughlin  v.  Picicerel,  38i  LI.  574, 
%b  jN.  ii,  4id  v>6o.     i'uis,  piaintiil  nas  laiied  to  do.    Botii 
Die  i;. aster  and  the  cnancelioi  founc)  a^,ainst  piaiistifi 
on  ttus  lasue.    Under  sucn  circuuiSUiuces,  we  are  not 
justified  in  disturbing  that  finding,  unless  it  is  .aani- 
lestij  aj^inst  tiie  weight  of  tne  evidence. 

There  are  otiier  Illinois  cases  supporting  tius  state- 
ment of  principles,  wnicn  it  would  serve  no  usefui  purpose  to 
enumerate  uere.     Wiien  tiie  facts  of  tne  instant  case  ar^^  tested  m 
tne  light  of  tncse  cases,  it  hccoiUcB  apparent  at  once  tiiat  xx>ui  tne 
allegations  ot  tne  corapiaint  and  tite  proof  fan  to  establisn  a  fiduciary 
relationsiup  tietween  iVirs.  Jonnston  and  any  one  of  tne  defendants, 
it  was  Obligator^  upon  tne  plaintiffs  to  show  the  existence  of  tne 
fiduciary  leiationsiup  oetween  ivirs.  Jonnston  ana  one  or  more  of  the 
defendants,  and  at  best  the  evidence  tends  to  establish  W.   W.  Piarson 
Co  oe  tne  principal,  Konert  Arnold  to  be  his  agent,  and  Mrs.  Johnston 
Co  be  a  purchaser  interested  m  txiying  investment  property.     Tiiis 
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ODviousls  is  insufficient  to  show  tiie  existence  of  a  fiduciary 
reiationsiiip  and  its  breach  to  the  detrin^ent  of  Mrs.  Johnston, 

Even  if  tne  piaintifis  nad  eetaLusiied  the  incouipetenc> 
of  Mrs.  J  hnston,  she  could  not  obtain  the  rescission  of  tne  note 
and  trust  deed  securing  it  on  her  r  sidence  preauses,  for  the 
reason  that  Caroline  Jvtalni  entered  into  the  contract  in  question  in 
good      :aith  ana  witnout  any  actual  or  constructive  knowledge  of 
the  alleged  inconipetenc}  of  Mrs,  Jonnston.    In  this  connection, 
it  is  me  Illinois  rule  that  where  the  tpposite  part}  has  dealt  witii 
one  mentail}  incompetent,  in  good  faith  and  without  knowledge  of 
his  insanit> ,  the  deuiand  for  rescission,  to  be  effective,  must  be 
accompanied  by  an  offer  to  restore  the  opposite  party  to  his 
original  position,  (Brandt  v.  Phipps  (19^7)  o9e  111.  296,  75  N.  E. 
2d  757,   26  ILP  xMentai  Health,  Section  55)  which  the  plaintiffs 
have  not  done. 

The  plaintiffs  failed  to  discharge  the  burden  of  pro::>f 
Imposed  upon  them  under  tlie  circumstances  of  tiiis  case,  and  the 
court  properly  entered  judgment  for  thv;  defendants  at  tt»e  con- 
clusion of  the  plaintiffs*  case. 

Tne  judgment  of  the  Circuit  O^urt  of  Winnebago  County 
is  affirn;ed. 

JUDGNmENT  AFFIRN'ED. 

CARKUi-i-.,  J.  and  MOiii\N,  J.  Concur. 
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LEONARD  BONE,  JEAN  BONE,  and 

LEONARD  BONE,  JRo ;  ALFRED  BONE 
and  HAROLD  BONE,  Minors,  by 
JEAN  BONE,  their  Mother  and  Next 
Friend, 

Plaintiffs-Appellees , 
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APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY 


RAY  JOHNSON  and  CLAUDE  DICKENS, 

d/b/a  ROCKFORD  TAP;  STANLEY  KOLODZIEJ 
and  KATE  KOLODZIEJ,  STELLA  S,  KORDECKI , 
d/b/a  STELLaVs  tap;  and  STELLA  LIPINSKI , 

Defendants , 
On  Appeal  of  STELLA  LIPINSKI, 

Defendant -Appellant. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT".   

On  August  16,  1955  plaintiffs  brought  suit  against         ^ 
defendants  under  the  Dram  Shops  Act  (111.  Rev.  Stat.  1963,  ch.  43) 
for  damages  sustained  by  Leonard  Bone  as  the  result  of  injuries 
inflicted  by  a  person  who  had  become  intoxicated  by  consuming  alcoholic 
liquors  sold  in  two  separate  taverns,  one  operated  by  defendants  Ray 
Johnson  and  Claude  Dickens  as  Rockford  Tap,  the  other  operated  by 
defendants  Stanley  Kolodziej ,  Kate  Kolodziej ,  and  Stella  Kordecki 
(a/k/a  Stella  Lipinski)  as  Stella's  Tap.   Pursuant  to  hearing, 
judgment  was  entered  on  June  23,  1959  against  Stella  Lipinski,  owner 
of  the  property  as  well  as  part  operator  of  Stella's  Tap,  in  the  sum 
of  $5000.00;  all  the  other  defendants  were  dismissed  from  the  suit. 

Over  three  years  later,  on  November  28,  1962,  Stella 
Lipinski  filed  a  petition  praying  that  the  June  23,  1959  judgment 
order  be  vacated.   In  her  petition  she  represented,  in  part,  that  she 
had  been  served  with  suiranons  in  the  original  suit  and  had  retained 
counsel  who  subsequently,  on  June  19,  1958,  withdrew  as  her  attorney; 
and  that  she  was  uninformed  as  to  the  legal  effect  of  the  alleged 
notices  served  on  her.   Plaintiff  in  his  answer  stated,  int^.^lia, 
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that  by  reason  of  the  judgment  in  this  suit   he  was  made  a  party  to  a 
mortgage  foreclosure  suit  brought  against  Stella  Lipinski  which  was 
dismissed  on  March  7,  1962;  that  following  that  action  his  counsel 
made  two  separate  and  unsuccessful  attempts  to  settle  the  judgment 
with  different  attorneys  representing  Stella  Lipinski;  that  because 
plaintiff  was  unable  to  negotiate  a  settlement  his  counsel  informed 
Stella  Lipinski  by  letter  that  plaintiff  was  compelled  to  proceed  with 
a  levy  against  her  real  estate;  that  on  October  4,  1962  she  was 
notified  that  an  execution  had  been  taken  out  against  her  property 
and  that  levy  would  be  made  on  October  15,  1962;  that  not  \intil  the 
latter  part  of  November  1962,  after  levy  on  said  property,  did  she 
file  her  motion  to  vacate  said  judgment;  and  that  she  had  had  due 
notice  of  all  the  proceedings  herein  and  had  been  guilty  of  lack  of 
diligence  in  attempting  to  vacate  the  judgment. 

On  February  5,  1963,  pursuant  to  hearing,  Judge  Epstein 
entered  an  order  denying  Stella  Lipinski 's  petition  to  vacate  the 
judgment.   On  March  4,  1963  Stella  Lipinski  made  a  motion  to  vacate 
the  order  entered  February  5,  1963  and  to  reconsider  the  return  as 
proof  of  service  as  challenged  by  her.   In  an  affidavit  filed  in 
support  of  the  motion  her  counsel  stated  that  he  had  thoroughly 
examined  the  register  and  the  docket  pertaining  to  the  case  and  that 
nowhere  did  it  appear  of  record  as  an  affirmative  defense  that 
Stella  Lipinski,  prior  to  or  subsequent  to  June  16,  1959,  had  ever 
received  by  certified  mail  a  mailing  notice  "certified"  to  her  at 
her  address;  and  that  nowhere  did  it  appear  in  the  register  or  the 
docket  that  she  had  ever  received  or  accepted  by  authorized  authority 
the  alleged  copy  of  notice  and  mailing  affidavit  by  certified  mail. 
Plaintiff  filed  an  answer  to  the  motion  in  which  he  asserted  that 
the  affidavit  of  service  referred  to  by  counsel  for  Stella  Lipinski 
constituted  a  full  and  adequate  return  of  service  of  notice  on  her. 
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On  March  21,  1963,  pursuant  to  hearing,  Judge  Epstein  denied  Stella 

Lipinski's  motion. 

Stella  Lipinski  prosecutes  this  appeal  from  the  order 
entered  February  5,  1963  denying  her  petition  to  vacate  the  judgment 
against  her,  and  also  from  the  order  entered  March  21,  1963  denying 
her  motion  to  vacate  the  February  5,  1963  order. 

As  the  principal  ground  for  reversal  it  is  urged  that  Stella 

Lipinski  was  not  served  with  notice  of  the  hearing  in  the  original 

suit,  and  that  accordingly  Judge  Epstein  was  in  error  in  not  entering 

orders  which  would  have  vacated  the  judgment  entered  against  defendant 

in  the  original  suit.   However,  the  language  of  the  judgment  order  of 

June  23,  1959  refutes  defendant's  contention  that  she  was  not  served 

with  notice  of  hearing;  the  order  reads  as  follows: 

"This  cause  having  been  assigned  for  Pre-Trial  on  the 
regular  call  of  the  calendar  and  having  been  set  for  pre- 
trial on  January  29,  1959  at  10:00  A.M.,  and  having  been 
continued  thereafter  to  the  following  dates,  to-wit; 
March  16,  1959,  May  18,  1959,  June  1,  1959,  June  9,    1959 
and  June  18,  1959  and  the  defendant  Stella  Kordecki,  a/k/a 
Stella  Lipinski  having  been  served  with  notice  by  certified 
mail,  return  receipt  requested,  of  the  motion  of  plaintiffs 
for  hearing  on  their  complaint  and  the  answer  of  the 
defendant,  Stella  Kordecki,  a/k/a  Stella  Lipinski,  waiving 
trial  by  jury,  and  the  Court  having  jurisdiction  of  the 
parties  and  subject  matter  and  having  heard  the  evidence 
adduced  by  the  plaintiff,  Leonard  Bone,  and  further  that 
the  said  defendant  failed  to  appear  in  accordance  with 
notice  duly  given,  this  Court  finds  the  defendant,  Stella 
Kordecki,  a/k/a  Stella  Lipinski  guilty  on  Count  I  of  the 
plaintiff's  Complaint  and  assesses  the  plaintiff's  damages 
at  the  sum  of  $5,000.00. 

"Therefore,  It  Is  Ordered  by  the  Court  that  the  plaintiff, 
Leonard  Bone,  have  and  recover,  of  and  from  the  defendant, 
Stella  Kordecki,  a/k/a  Stella  Lipinski,  his  said  damages  of 
$5,000.00,  in  form  as  aforesaid  by  the  Court  assessed, 
together  with  his  costs  and  damages  in  this  behalf  expended, 
and  have  execution  thereof. 

"It  Is  Further  Ordered  that  Ray  Johnson,  Claude  Dickens, 
Stanley  Kolodziej  and  Kate  Kolodziej  be  and  are  hereby 
dismissed  as  party  defendants,  no  costs." 

In  the  pleadings  which  Stella  Lipinski  filed  in  an  attempt 

to  set  aside  the  judgment  order  she  did  not  present  a  report  of 
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proceedings,  and  in  a  reconsideration  of  the  matter  Judge  Epstein 
was  required  to  assume  that  the  court's  findings  with  respect  to 
service  of  notice,  as  heretofore  set  forth,  were  correct;  under  such 
an  assumption  he  was  required  to  enter  orders  upholding  the  judgment. 

Accordingly,  the  orders  entered  by  Judge  Epstein  are 
affirmed. 


% 


ORDERS  AFFIRMED. 


Q 

'^  BURKE,  P.J.,  and  BRYANT,  J,,  concur. 
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No.    6J4-20 


Agenda    57 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


RAY  H.  JONES, 

Plafntlff-Appellanf, 

VSo 


LOCAL  #!79,  INTERNATIONAL  HOD-  ) 
CARRiERS,  BUILDING  AND  COMMON  ) 
LABORER'S  UNION  OF  AMERICA,     ) 


Appeal  from  fhe 
Cfrculf  Court  of 
Madison  County, 
II  I  Inols. 


Def endant-Appel I ee. 


WRIGHT,  Justice. 

Plaintiff,  Ray  M.  Jones,  filed  *hls  suit  In  the  Circuit 
Court  of  Mad!son  County,  Illinois,  against  defendant.  Local 
#179,  International  Hodcarrlers,  Building  and  Common  Laborer's 
Union  of  America,  alleging  that  the  defendant  allowed  the  City 
of  EdwardsvIIle,  Illinois,  a  municipal  corporation  ef  the  State 
of  Illinois,  to  discharge  and  lay  the  plaintiff  aff  from  his 
employment  -vlth  said  city.   The  case  was  tried  before  the 
court  w:thout  a  J-jry  and  the  court  at  the  conclusion  of  the 
case  entered  judgment  In  favor  of  the  defendant  and  against 
the  plaintiff.   From  this  Judgment,  plaintiff  appeals. 

The  complaint  filed  by  the  plaintiff  herein  alleges  In 
substance:   That  the  defendant  Is  a  labor  union  organized  and 
existing  under  the  laws  of  the  State  of  Illinois,  and  that 
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pla?ntfvf  Is  a  member  of  said  union;  that  on  the  5''h  day  of 
Apr?',-  ;  9565  plaintiff  was  employed  and  became  an  employee  of 
rlio  CIry  of  Edwdrdsv?  I  I  e,  Illinois,  fn  rhe  City  Sewage  Reduction 
Plantj  that  In  i-Jovember,  19^6,  plaintiff  was  transferred  from 
the  Sewage  Reduction  Plant  to  the  Street  Department  of  said 
dry  In  which  department  he  remained  until  May  I,  1957;  that 
this  tr.-jnsfsr  was  by  ttie  mutual  agreement  of  the  defendant, 
ths  civy  ..I'd  the  plaintiff;  that  on  May  1,  1957,  plaintiff  was 
senv  our    ov  r^o  Street  Department  by  the  then  s'lper  Intendent 
by  ve'na!  order  to  work  In  ihe  Sanitation  Department  of  the 
c"i-'  •^•'  -   the  protest  2nd  objections  of  the  plaintiff.   The 
'.  yDi  ;?;■:;' :v  ''.,:■■ ':b.s'     alleges  that  there  existed  a  certain  Memo- 
randL'"^  0^^  '^iiderstandlng  or  Resolution  of  policy  agreed  to  by 
rns-  c<  (■ ,    ^:.r'  the  defendant  concern?ng  seniority  of  the  city 
crnp  .. .  ie.- J  and  further  alleges  that  the  defendant  notwlth- 
stard'-'a  sa'd  memorandum  of  agreement  on  the  2i4th  day  of 
■J?r,::ary,  '"^^2,  wrongfully  allowed  plaintiff  to  be  laid  off 
by  the  c!ty  as  the  city  reduced  the  number  of  men  In  Its 
Sar.I  tt :  ?or.  Departmenr,   It  Is  fur^-her  alleged  that  plaintiff's 
deprrrmer.tal  seniority  Is  rightfully  ?n  the  Street  Depart- 
menr,  from  which  he  was  wrongfully  moved,  over  his  protest 
and  objection,  and  It  Is  further  alleged  that  the  moving  of 
p!a!r,''vf  out  of  the  S'reet  Department  and  assigning  him  to 
th.G  Sanitation  Deparlment  on  May  I,  1957*  over  his  protest 
and  chject!on,  was  wrongful  In  that  his  departmental  seniority 
was  wrongfully  talken  from  him  thereby  and,  therefore,  he  was 
v/rongvuliy  laid  off  from  work  and  has  suffered  damages  there- 
from and  prays  damages  In  the  sum  of  $50>00'^»00  ^oi"  actual 
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and  punTHve  damages. 

The  rr?al  court  In  Its  Judgment  order  entered  against 
the  plaintiff  ef    the  conclusion  of  the  testimony  made  the 
following  two  ftndlngs  of  feet,   (I)   That  plaintiff  has 
failed  to  prove  that  Local  #I79»  International  Hodcarrlers, 
Building  and  Common  Laborer's  Union  of  America,  defendant, 
\va3  resnonslble  or  In  eny  way  had  any  final  control  over  the 
City  Or  Edwardsvl I  I e,  employer  of  sa'd  plaintiff,  and  (£) 

V 

Thsf  the  defendant  has  performed  Its  duties  relating  to  the 
iabo  J'soute  existing  between  the  City  of  EdwardsvIIle  and 
tha  df^.f '^Midant,  Ray  Ho  Jones,  In  a  reasonable  manner. 

The  pi  -  •  """t  Iff ,  who  Is  not  an  attorney,  represents  hlm- 
spjf  pro  ?e  'n    this  case  and  the  only  reason  advanced  In  his 
.Trlf:'.'  a'-id  a!-gument  before  this  court  for  reversal  of  the 
jijoc"'"  ■  "^  <■  Is  the  following  statements   "The  plaintiff  feels 
t'fU';'  i'he  evidence  presented  clearly  shows  beyond  a  reasonable 
oq;::-!v-  that  the  defendant  Is  guilty  of  having  wrongfully 
5;!owed  the  City  0^  EdwardsvIIle,  I'llnols,  to  lay  him  off 
on  January  2I4,  I962."   The  brief  of  plaintiff  filed  herein 
doer^  not  contain  any  points  or  cite  any  authorities  to  sup- 
port rhem,   in  fact,  the  brief  and  abstract  of  record  filed 
by  this  plaintiff  herein  violate  many  rules  of  this  court  and 
under  normal  circumstances  this  appeal  would  be  dismissed  as 
requested  by  the  defendant.   However,  since  the  plaintiff 
appears  pro  se,  we  have  In  this  Instance  allowed  a  certain 
degree  of  latitude  to  him  and  have  considered  the  case  on  Its 
merits*   This  should  not  be  considered  any  precedent  for  such 
flagrant  violations  of  the  rules  of  this  court  In  the  future. 
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On  February  21,  1962,  prior  to  ffllng  the  Instant  case, 
Ihc  plaintiff,  Ray  H.  Jones,  filed  a  suit  In  the  Circuit 
Court  of  Madls(-n  County,  Illinois,  bearing  Clerk's  File  No, 
62~L-122,  In  wfilch  cause  he  sued  the  City  of  Edwardsvllle, 
jlliriols,  for  damages  based  upon  the  same  facts  alleged  In  the 
Instant  complaint.   The  complaint  In  that  case  on  motion  of 
ths  defendant.  City  of  Edwardsvllle,  was  dismissed  for  falling 
to  stare  a  cause  of  action  and  no  appeal  was  tatken  therefrom. 

The  pialrilff  by  the  Instant  action  seeks  ^o  have  the 
co\:r :    .mpjse  liability  on  hfs  own  union  for  an  act  committed 
by  ?  m"!'-  J  pariy,  the  City  of  Edwardsvllle,  an  to  which  act 
nn  i  n    , ;-) : .  u'  pcirty  has  been  held  by  a  court  of  competent  jurls- 
'!-ctlon  ^-c  ba  not  liable.   Certainly,  the  defendant  cannot 
D3  r'jld  liable  for  the  act  of  the  City  of  Edwardsvllle  of 
dior>--)j?ng  or  iaying  plaintiff  off  when  such  act  has  been 
s  JJ'.'d?  ca  t2d  by  a  court  of  competent  jurisdiction  and  found 
nor  '■•o  09  W'-ongf  ul  . 

It  Is  further  our  opinion  that  the  complaint  herein  and 
the  evidence  In  the  record  before  us,  which  we  have  carefully 
conivlderedi,  does  not  allege  or  prove  sufficient  facts  to  con- 
stitute any  cause  of  action  against  the  defendant.   There  Is 
a  complete  lack  of  allegations  or  evidence  fo   show  any  legal 
duty  'moosed  upon  the  defendant  or  any  breach  of  such  legal 
du;y  running  from  the  defendant  to  the  plaintiff  herein, 

Because  this  cause  was  heard  by  the  court  without  a 
Jury,  the  trial  court's  findings  of  fact  are  entitled  to  the 
same  weight  as  a  jury  verdict,  and  this  court,  on  apoeal  Is 
guided  by  the  same  principles  as  would  apply  to  a  jury's 
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verdict.   Balfour  v.  Balfour,  20  III.  App.  2d  59O,  I56  N,  E, 
2d  629.   The  findings  of  the  trial  court  will  not  be  dis- 
turbed unless  They  are  manifestly  against  the  weight  of  the 
evidence.   Fox  v.  Fox,  9  Hi.  2d  509,  1 38  N.  E.  2d  5[<7. 

We  have  thoroughly  considered  the  evidence  In  the  record 
before  us  and  are  convinced  that  the  findings  of  the  trial 
court  are  supported  by  the  evidence  In  the  record  and  are  not 
clearly  and  manifestly  against  the  weight  thereof.   Under  such 
circumstances,  a  court  of  review  will  not  disturb  such  find- 
ing.  Rude  V.  Selbert,  22  Ml.  App.  2d  hlT,    I6I  N.  E.  2d  39. 

The  judgment  of  the  Circuit  Crurt  of  Madison  County  Is 
affirmed. 

AFFIRMED. 


DOVE,    Po    J.   and    REYNOLDS,    J.,    Concur, 
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STATS  OP  ILLINOIS 
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Agenda  No.  6 

Appeal  from  the 
Circuit  Court  of 
Champaign  County 


General  \'o.  IO503 

Gerald  Childress  axid 
Jack  Childress;, 

Plsiiiitiff  s-^-opellants, 

vs. 

State  ?9r!a  Mutual  Autoiaohile 
Insurance  Company,  an  insur- 
ance corpora  ti>r., 

Defendant -Appellee . 
Per  curiam. 


Plaintiffs,  Gorald  Childress  and  Jack  Childress,  here- 
after called  Childress,  brought  a  suit  in  two  ooiints  against  State 
Farm  Mutual  Automobile  Insurance  Company,  hereafter  called  State 
Farm.   The  Complaint  sought  damages  in  the  amount  of  C'750>000.00 
for  claimed  negligence,  claimed  contractual  breaches  of  duty  and 
bad  faith.   The  trial  court  dismissed  the  complaint  on  motion  and 
the  plaintiffs  elected  to  stand  by  the  complaint  and  have  appealed 
to  this  court  for  a  reversal,   5ach  plaintiff's  claim  was  presented 
in  a  separate  sin2;le  count  and  each  count  of  the  complaint  vms 
essentially  siiallar.  Therefore,  our  discussion  of  the  complaint, 
for  the  sake  of  clarity,  will  proceed  as  though  the  complaint  was 
in  a  single  count. 
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It  was  alleged  in  the  coraplaint  that  Childress  was  a 
member  of  the  State  Farm,  and  on  December  16,  1956,  Childress  had 
an  automobile  liability  policy  with  that  company  on  a  1956  Chevrolet 
with  limits  of  ^10, 000. 00/# 20, 000. 00  for  bodily  injury  liability. 
Certain  portions  of  the  policy  were  set  out  in  haec  verba  in  the 
complaint,  but  it  is  obvious  from  the  complaint  that  much  of  the 
policy  was  not  pleaded  in  the  complaint  and  no  copy  of  the  policy 
was  attached  to  the  complaint. 

It  was  alleged  that  on  December  16,  1956,  Jack  Childress, 
who  was  a  minor  residing  in  the  home  of  Gerald  Childress,  while 
driving  an  automobile  other  than  the  Chevrolet  described  in  the 
policy,  was  involved  in  a  serious  collision  causing  permanent  in- 
juries to  Marilyn  Helen.  Childress  claimed  that  he  was  legally 
responsible  for  the  use  of  the  automobile  driven  by  Jack  Childress 
according  to  the  language  of  the  policy  and  claimea  that  the  car  was 
not  excepted  from  the  terms  of  the  policy.  The  exceptions  to  the 
policy  were  not  set  out  in  the  complaint. 

Childress  alleged  that  State  Farm  had  immediate  knowledge 
of  the  collision  and  injuries.  He  also  stated  in  his  complaint 
that  Country  Mutual  Insurance  Co.  made  a  complete  investigation  of 
the  collision.  According  to  the  complaint,  I-flarilyn  Helen  brought 
a  suit  in  the  Circuit  Court  of  Champaign  County  against  Jack  and 
Gerald  Childress,  and  Country  Mutual  undertook  the  defense  of  the 
suit  under  its  policy.  It  is  alleged  that  Helen's  attorney  wrote 
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state  Farm  in  I96I  and  advised  State  Farm  oi"  the  suit  against 
Childress  and  recommended  that  State  Fansi  familiarize  itself  with 
the  case  since  it  had  a  right  to  participate  in  the  defense  of  the 
suit  according  to  its  policy.  Childress  then  alleged  that  he  was 
not  experienced  in  insurance  matters  aiid  did  not  realize  that  cover- 
age might  be  extended  to  him  under  the  State  Farm  policy  but  when 
State  Farm  contacted  him  in  I96I,  he  cooperated  with  State  Farm  and 
performed  all  conditions  required  of  him. 

It  was  stated  that  the  policy  either  provided  protection 
to  Childress  or  was  ambi^^uous  and  capable  of  construction  so  as  to 
extend  coverage  to  the  plaintiffs.  Next.  Childress  claimed  that 
State  Farm  was  the  one  most  familiar  with  the  policy  construction 
and  was  under  a  duty  to  promptly  accept  or  disclaim  coverage  under 
the  policy.  Plaintiffs  contend  that  State  Farm  did  not  promptly 
accept  or  disclaim  coverage,  but  rather  required  each  plaintiff  to 
execute  non-waiver  a£',reemenl8,  ^ich  Childress  claimed  were  in  the 
form  of  offers.  The  non-waiver  agreements  provided  as  follows! 

"The  undersigned  requests  and  authorises  State  Farm  Mutual 
Automobile  Insurance  Company  to  investigate,  negotiate,  settle, 
deny  or  defend  any  claim  arising  out  of  an  accident  oc cur-ring  on 
or  about  December  16,  1956. 

"It  is  agreed  that  such  actions  sheJ.1  not  waive  any  of 
the  rights  of  the  undersigned  or  of  the  company  under  any  contract 
of  insiirance." 
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"Dated  at  Urbana,  Illinois,  this  17th  day  of  March, 
1961. 

Jack  K,  Childress 
Gerald  Childress 
Lorene  Childress" 

Childress  then  alleged  that  State  Farm  accepted  the  offers 
and  undertook  the  investigation  and  defense  of  the  suits  brought 
against  Childress,  and  that  Childress  relied  upon  State  Farm's  rep- 
resentations that  it  was  acting  with  skill,  diligence,  good  faith 
and  expertise.  The  complaint  then  stated  that  Countn'  Mutual 
surrendered  to  Childress  and  Childress  delivered  to  State  Pan??,  all 
information  from  the  investigation  and  trial  file  of  Country  Mutual 
and  that  State  Farm  was  completely  apprised  of  all  relevant  matters 
to  the  suit  and  that  State  Farm  was  not  prejudiced  by  the  delay  in 
the  receipt  of  notice  of  the  claim.  It  was  stated  that  thereafter  neither 
Coxintry  Mutual 's  attorneys  nor  Childress ♦  personal  attorney  took 
any  further  part  in  the  litigation, 

Childress  then  claimed  that  when  he  delivered  these 
materials  to  State  Farm  and  thus  was  deprived  of  Country  Mutual 's 
file,  he  could  not  have  defended  the  litigation.  He  also  stated 
that  the  litigation  could  have  been  settled  within  State  Farm's 
policy  limits  and  that  good  faith  and  sound  judgment  dictated  that 
such  settlement  be  made. 

According:  to  the  complaint,  the  suit  was  set  for  trial  on 
Jamuary  29,  1962,  and  an  evidence  deposition  was  set  in  Monroe, 

-4- 


.1 

XI*  ai£%  »isctS  oj  bs'»3vJtI«b  t  -  inp  •  o<  bonebiTOittic 

L&i'-''-''    "tiffUJcO   .  /  •■■  '■■'^v-    ■  o. c .-)•«•<; i^^s 3 vni  '•'.■>'^*  ■«.-N-i^  aoiJairio'Lnl 

8teJjfii«  ;^ii»v»IeT;  Ii*i  lo  il>s»«xt'.i'j*  ^isjr  sxv  »Ti»t  ©:tfic^C  :Jftfi;^  baa 

bI   /sleb  »rfJ  x<^  b«^>t>J.(f,^»^<T  '^on  eftw  MTui'<  ©JiS^C  -tarl^r  boa  ;fi:ii?»  Bict  ocr 

:ioo*  x»nno4crB  If.  .xbllflO  'joh  8^enio:t;?j8  «»I«0rfjjM  if^^cwOC 

•tf  dfl«}i»I:f^iB  ^i.r 

no  IaI'IJ-  io  ^,  j-u<,x.V,.w;    V,,   vj  ^ftibTLOooA 

«90'woM  tu  cr  blv»  na  iuiA  ,S<^?I  »  «:;/t«L 


Louisiana  on  December  15,  1961,  It  was  stated  that  State  Farm  had 
notice  of  the  trial  settinr  and  deposition.  Childress  claims  that 
State  Farm,  by  its  acceptance  of  the  offers  contained  in  the  non- 
waiver agreements  expressly  assumed  the  defense  of  the  litigation 
and  was  obligated  to  defend  and  to  use  care,  skill  and  good  faith 
in  the  defense,  whether  or  not  coverage  was  afforded  by  the  policy, 

Childress  asserted  that  State  Farm  comaitted  or  oiaitted 
certain  negligent  acts,  acts  in  bad  faith  or  breaches  of  an  express 
contractual  duty,  as  follows i   a.  failed  to  settle  within  the 
policy  limits;  b,  failed  to  appear  at  the  evidence  deposition; 
c.  failed  to  advise  Childress  of  the  deposition;  d,  failed  to 
call  up  for  hearing  the  motion  pending  on  behalf  of  Childress  or 
file  an  Answer  for  Childress;  f.  failed  to  use  diligence  in 
communicating  with  Childress  concerning  the  trial  date;  g.  failed 
to  appear  at  the  trial  so  as  to  allow  incompetent  and  prejudicial 
evidence  to  be  introduced  with  a  resulting  large  verdict. 

Finally  Childress  alleged  that  as  a  direct  and  proximate 
result  of  one  or  more  of  these  negligent  acts  or  contractual  breaches 
of  duty  or  acts  committed  in  bad  faith,  he  had  been  damaged  thereby. 
Childress  prayed  judgment  against  State  Farm  in  the  amount  of 
^750,000.00,  interest  and  costs,  and  requested  trial  by  jury. 

In  this  Court,  Childress  claims  that  this  suit  is  not  a 
suit  on  the  policy  but  rather  a  suit  only  for  negligent  breach  of 
an  agreement  to  defend  assiimed  by  State  Farm.  However,  there  is 

-5- 


nsoiJBjlwJ:.'!  ado'  lo  jfc  cd^  -  acrnsoee-i:  *»  tsviitw 

baJ'^Afie  -io  I>*i*j««;«5)  mial  3>c^r.;rl  :'j:i.i;J  JLc    .         ;•  s»£?'. 

nl  ^i5i3  o^r  ^elxul     •J  •x»*.'3flA  Oft  »I±1 

IJ5A-'*jj-ji,ai'iq  .'JLiiS   J.  .oOi«i.  wo^^a  o^   ur>  oj„   ...3X■5^-    a;"Si'  uT. 

B  Son  si   cr.':;'£   u.alt  j^dJ  &si2.b19  aB^tbililO   « 


nothing  in  the  record  which  would  show  that  this  was  the  position 
submitted  to  the  trial  court,  and  from  the  record,  the  contrary  would 
certainly  appear. 

We  are  now  told  that  it  was  the  assiaraption  of  the  defense 
by  State  Farm,  rather  than  the  policy,  which  creates  the  liability. 
Surely  it  would  not  have  taken  a  3000  word  Complaint  to  state  facts 
to  show  that  State  Farm  assumed  the  defense  of  a  claim,  (that  is, 
owed  a  duty  to  the  Plaintiff)  was  negligent  in  some  manner  in  this 
defense  (that  is,  breached  this  duty),  that  Childress  exercised 
ordinary  care  in  this  situation  and  that  as  a  direct  and  proximate 
result  of  the  negligence  of  State  Farm,  Childress  was  damaged. 

If  this  was  the  position  of  Childress  in  the  trial  court, 
then  to  say  the  least,  his  rare  style  of  pleading  a  conglomeration 
of  extraneous  matters  admittedly  without  relation  to  the  issues  in 
the  case  was  an  imposition  on  the  trial  court  as  well  as  this  court. 

Sometimes  a  thing  may  be  identified  by  a  process  of  elim- 
ination. That  is,  by  declaring  that  which  it  is  not,  the  inquirer 
can  with  a  greater  degree  of  accuracy  predict  what  a  thing  is.  In 
this  case  we  can  say  that  the  complaint  is  not  a  suit  on  the  policy, 
notwithstanding  the  allegations  referring  to  the  exi stance  of  a 
policy,  statements  about  policy  construction,  policy  limits  and 
breaches  of  contractual  duty.  We  can  say  this  with  some  assurance 
for  there  is  nothing  in  the  record  to  show  what  the  contract  was. 

We  cannot  imply  a  contract  for  there  is  not  even  a  claim 
that  there  was  any  consideration  to  support  a  contract.  So,  we  can 
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say  that  the  complaint  cannot  be  based  on  an  implied  agreement. 

Thus,  if  a  cause  of  action  has  been  stated,  it  must  of 
I  necessity  be  based  on  the  negligent  performance  or  non-performance 
of  a  duty  gratuitously  assumed. 

Not  to  be  outdone  by  the  free  style  of  plaintiff's  plead- 
ing, the  defendant  filed  a  motion  containing  twenty-five  paragraphs. 
Twelve  paragraphs  of  the  motion  relied  upon  language  of  the  policy 
th.  ought  to  raise  a  defense  to  the  suit  on  the  policy.  Defendant 
said  that  a  copy  of  the  policy  was  attached  to  the  motion,  but  the 
record  does  not  show  this.  Another  eleven  paragraphs  were  so 
wanting  in  merit  as  tc  fail  to  justify  discussion.  The  defendant 
complained  about  conclusions  in  one  paragraph  of  the  motion  and 
objected  that  the  complaint  was  duplicitous. 

Section  33  (2)  of  the  Civil  Practice  Act  provides,  "Each 
separate  claim  or  cause  of  action  upon  which,  a  separate  recovery 
might  be  had  shall  be  stated  in  &   separate  count  or  counterclaim, 
as  the  case  may  be  and  each  count,  counterclaim,  defense  or  reply, 
shall  be  separately  pleaded,  designated  and  numbered,  and  each  shall 
be  divided  into  paragraphs  numbered  consecutively,  each  paragraph 
containing,  as  nearly  as  may  be,  a  separate  allegation," 

Section  33  (3)  of  the  Civil  Practice  Act  provided, 
"Pleadings  shall  be  liberally  construed  with  a  view  to  doing  sub- 
stantial justice  between  the  parties," 
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Where  allegations  of  a  complaint  are  superfluous  they  may 
be  disregarded  as  surplusage.  Rovekamp  v.  Central  Const,  Co,.  45 
111,  App,  2d,  441,  195  N,E,  2d.  756;  Taylor  v,  HufMs.  17  111.  App.  2d 
133,  149  K.E,  2d,  393*  It  is  a  masterpiece  of  understatement  to 
say  that  portions  of  the  complaint  are  superfluous  but  we  will  treat 
th®ii  as  surplusage  in  an  attempt  to  dispose  of  this  matter  on  the 
Bierits, 

Inasmuch  as  the  defendant  has  not  urged  duplicity  in  this 
court,  we  assume  that  it  'naa   its  intention  to  waive  this  argument. 
Supreme  Court  Rule  39  IV  (Illinois  Revised  Statutes,  I963,  Chapter 
110,  §  101,39)  provides  in  part,  "A  point  made  but  not  argued  may 
be  considered    waived,"  "Vacuity  of  argument  is  not  the  way  to 
get  courts  to  decide  issues,"  Pipitone  v,  Mandala,  33  111.  App,  2d, 
461,  180  N.E,  2d,  33. 

The  defendant  has  likewise  failed  to  ur£;e  that  the  complaint 
was  defective  because  conclusions  were  alleged. 

We  observe  tliat  it  would  be  well  for  defendants  counsel 
to  review  our  rules  with  respect  to  the  organization  and  preparation 
of  briefs  for  submission  to  this  court. 

Obviously,  the  defendants  brief  does  not  justify  the  action 
taken  by  the  trial  court.  We  must  turn  from  this  then,  and  examine 
the  plaintiffs' contention  that  this  verbose,  prolix  instrument 
states  a  cause  of  action  in  negligence. 
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First  we  observe  that  plaintiffs  do  not  specifically  allege 
that  they  were  in  the  exercise  of  ordinary  care  or  were  free  from 
any  conduct  which  proximately  contributed  to  cause  their  damage. 
Thus  we  must  scrutinize  the  complaint  to  see  if  facts  are  alleged 
from  which  such  care  on  their  part  may  be  reasonably  inferred,  "It 
is  well  settled  that  freedom  from  contributory  negligence,  that  is, 
the  exercise  of  due  care,  is  an  essential  allegation  in  the  usual 
negligence  action.   (Hanson  v.  Trust  Co.  of  Chica/^^o,  380  111.  194) 
The  reason  assigned  is  that  no  one  shall  be  permitted  to  profit  from 
a  wrong  to  which  he  contributed."  Prater  v.  Buell,  336  111,  App. 
533;  34  K.E.  2d.  676, 

The  instant  cause  is  not  the  usual  negligence  action  to  be 
sure,  but  it  appears  to  us  to  be  a  situation  where  it  would  be  in- 
cumbent upon  the  plaintiff  to  plead  and  prove  that  he  was  not  a 
co-author  of  the  situation  of  which  he  complains. 

Plaintiff  alleged  that  he  cooperated  in  every  way  with  the 
defendant  and  performed  all  conditions  required  on  his  part.  He  also 
alleged  that  he  was  deprived  of  the  investigation  file  and  could  not 
have  prepared  for  nor  conducted  an  adequate  defense. 

We  do  not  commend  this  pleading  in  any  part  but  if  we  give 
a  liberal  construction  to  these  allegations  we  conclude  that  the 
exercise  of  ordinary  care  may  be  inferred  from  such  statements,  and 
these  statements  will  suffice.  With  regard  to  the  charges  of  negli- 
gence, it  is  important  to  note  that  plaintiff  claims  only  that  the 
defendant  assumed  the  defense  of  the  suit.  It  is  not  charged  that 
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d«fendant  agreed  to  laake  any  payment  nor  is  it  contended  that  the 
defendant  had  any  duty  to  make  any  payment. 

Having  this  in  mind  it  is  clear  that  we  Ernst  treat  as  sur- 
plusage the  charge  of  failure  to  settle  within  the  policy  lliaits, 
since  there  is  admittedly  no  policy  involved  and  no  duoy  to  settle. 

There  are  charges  that  the  defendant  failed  to  appear  at  a 
deposition  or  advise  the  plaintif fj of  the  deposition,  failed  to  advise 
the  plaintiffs  of  the  trial  setting,  failed  to  call  a  action  up  for 
hewing,  carelessly  or  in  bad  faith  attempted  and  fadled  to  notify 
thm   plaintifiyof  the  trial,  failed  to  use  diligence  in  notifying 
plaintiffjof  its  intention  not  to  appear  in  their  defense  by  care- 
lessly or  in  bad  faith  addressing  said  coseauoi cation  to  an  incorrect 
address  although  plaintiff  was  listed  in  the  telephone  directory  and 
was  still  a  policy  holder  in  defendant's  company  and  defendant  had 
agents  and  claiiB  adjusters  living  in  Champaign  County,  and  failed  to 
appear  at  the  trial  and  thus  persiitted  large  verdicts  to  be  z*eturned 
against  the  plaintiff.  These  allegations  are  sufficient  to  charge 
negligence. 

Finally,  vsdth  respect  to  the  question  of  damages,  the  defendant 
has  not  challenged  the  sufficiency  of  the  allegations  to  plead  some 
injury  for  which  the  plaintiff  should  be  compensated. 

In  the  trial  court  a  motion  was  filed  to  stike  paragraphs  of 
the  complaint  "to  which  specific  objections  have  been  specifically 
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Qtade."  Allowance  of  this  motion  ivnauld  not  have  solved  all  the  prob- 
leiaB  presented  by  this  complaint. 

Section  42  (2)  of  the  Givil  Practice  Act  provides,  "No  plead- 
ing is  bad  in  substance  which  contains  such  information  as  reason- 
ably infojras  the  opposite  party  of  the  nature  of  the  claiia  or  defease 
which  he  is  called  upon  to  meet."  The  court,  in  the  case  of  Kita  v. 
Y.M.C.A.  of  Metropolitan  Chicago,  47  111.  App.  2d  409,  19^  N.  E.  2d 
174,  stated  "The  purpose  of  the  law  is  to  do  substantial  justice  and 
the  courts  must  exercise  restrednt  in  construing  a  statute  ^ich  seeks 
to  reach  that  end," 

Thus  we  must  excuse  verbosity  of  certain  allegations  and 
paucity  of  other  allegations  so  that  this  matter  can  be  disposed  of 
on  other  than  a  technical  basis. 

We  have  exaciined  niany  cases  in  addition  to  those  cited  in  this 
opinion  relating  to  the  aifficiency  of  pleadings.  Inextricably  woven 
into  the  fabric  of  each  is  the  unmistak/able  course  of  our  courts, 
ever  striving  to  afford  to  each  litigant  an  opportunity  for  a  fair 
trial  on  the  merits  of  the  controversy. 

Here  the  defendant  riad  reason  to  coaplain  of  plaintiff s '  com- 
plaint. But  we  perceive  the  r<3aedy  to  be  to  strike  those  objection- 
able portions  of  the  complaint  rather  than  the  complaint  itself.  If 
this  is  done  there  will  reaain  allegations  adequate  to  inform  the 
defendant  of  the  ziature  of  the  charges  it  will  be  called  upon  to  awet. 
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It  is  the  order  of  this  court  that  the  judgment  of  the 
Circuit  Court  of  Champaign  County  bo  reversed  and  the  cause  remanded 
to  the  Circuit  Cotirt  of  Champaign  County  for  further  proceedings  not 
inconsistent  vith  this  opinion. 

Reversed  axid  remanded  with  directions. 
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